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instant access to the latest  information

Third Party  Recovery and Revised Claims Management Procedures

Purposes

The purposes of this Circular are to:-

1. provide you with a brief over-
view of how compensation
interacts with third party cases;

2. advise you of Comcare�s changes
to the premium model, with
regard to third party cases and
how you can assist in this matter;
and

3. advise you, in general terms,
what the effect is, on compensa-
tion payments, of a third party
settlement.

1. Overview

The Safety, Rehabilitation and Com-
pensation Act 1988 (the SRC Act)
contains provisions entitling
Comcare to seek recovery of com-
pensation paid under the SRC Act in
certain circumstances.  These provi-
sions can be complex and the recov-
ery of compensation pursuant to the
provisions even more complex.

However, in general terms and
subject to exceptions (some of which
are referred to below), recovery of
compensation that has been paid
under the SRC Act may be possible
where an employee�s injury, death,
loss or damage occurred as a result
of the acts or omissions of a third
party, not being the Commonwealth
or a Commonwealth authority.

The recovery provisions in the SRC
Act, when applicable, allow for the
recovery of compensation which has
already been paid.  Subsection 48(3)
of the SRC Act provides the basis for
such recovery of compensation.
That subsection states:-

�If before the recovery of the
damages by, or for the benefit
of, the employee or dependant,
any compensation under this
Act was paid to the employee in
respect of the injury, loss or
damage, or to, or for the benefit
of, the dependant in respect of
the injury that resulted in the
death of the employee, as the
case may be, the employee or
dependant is liable to pay to
Comcare an amount equal to:

(a) an amount of that compensa-
tion; or

(b) the amount of the damages

whichever is less�.

There are some specific exceptions
to this:

� where an employee decides to
institute an action under section
45 for damages against an
employer for non-economic loss,
rather than accept a payment, for
that non-economic loss, under
section 27 of the SRC Act.
(See subsection 48(4A) of the
SRC Act).

and

� payments made, under subsec-
tion 17(5) of the SRC Act, to
dependent children of an em-
ployee who has died.  (See
subsection 48(6) of the Act.)

Examples of third party proceedings

Examples of where third party
proceedings may have been insti-
tuted include:-

� motor vehicle accidents;

� occupier�s liability in relation to
non-Commonwealth or Com-
monwealth authority-owned
premises (e.g. slippery steps etc);

� medical negligence situations
(e.g. where an employee receives
medical treatment for a compen-
sable injury which causes further
injury or aggravation of an
injury);

� product liability (e.g. where an
employee is injured by a defective
product);

� injuries caused by animals (such
as dog bites or being involved in a
motor vehicle accident caused by
the actions of an animal, such as a
farm animal, which can be
identified as having a specific
owner); and

� criminal injuries compensation
(e.g. that result from an assault).

Third party recovery and premiums

Appropriate use of the SRC Act�s
recovery provisions can result in a
substantial reduction in Comcare�s
compensation liability and, poten-
tially, employers� premiums.

Because of this, each of Comcare�s
offices has a Common Law Officer
who monitors any compensation
paid in these cases and, where
appropriate, investigates recovery of
compensation.
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For more information please
contact the National Business
Manager, State Account
Manager, or Claims Manager
in your local Comcare Office.
Contact details are listed

below.

NSW (02) 9550  8777

VIC (03) 9652  3555

QLD (07) 3233 1311

WA (08) 9 480 1444

SA/NT (08) 8224 1600

TAS (03) 6223 1366

ACT (02) 6276  0333

Stress Claims Management
Centre

(02) 6276 0365

Claimant Helpline

1800 150 555

OH&S Hotline
1800 642 770

A copy of this Customer
Circular has been distributed
nationally to each Human
Resource Manager and Case
Manager.

2. Premium Model Changes

Commonwealth Government
departments and statutory authori-
ties

In the past, most injuries involving
third party recovery actions have
involved journey claims, that is
injuries which occur while employ-
ees are travelling between home and
the workplace.  The nature of these
types of claims is that they generally
involve a motor vehicle which is
covered by compulsory third party
motor insurance.

In 1995/96 and previous years, the
cost of injuries sustained in journey
claims have been spread across the
Commonwealth Government�s
premium pool.  However, for the
1996/97 premium year, the Safety,
Rehabilitation and Compensation
Commission (the SRC Commission)
changed this arrangement and made
individual employers responsible for
their journey claim experience.

Similarly, in the past, the revenues
from third party recovery amounts
were shared equally between all
premium paying employers.  Now
the model changes will affect the
employer�s own experience which is
used to calculate their premium.  To
reflect the changed arrangements
for the treatment of journey claims,
in April 1997 the SRC Commission
agreed to include any third party
recovery amounts in an individual
employer�s premium calculation for
the 1997/98 premium cycle.

Relevance to ACT Government
premium pool

Since the ACT Government pays one
premium for all its agencies and is
covered by its own premium pool,
the premium model changes men-
tioned in the previous section do not
apply to the ACT Government.

Database for Third Party Recoveries

As a result of the changed treatment
of third party cases, a Third Party

Recovery database has been devel-
oped to enable Comcare�s Common
Law Officers to record all the neces-
sary information relating to third
party recovery actions.  The data
collected will enable premiums to be
calculated using the new methodol-
ogy.

Role of Case Managers and Human
Resource Managers

Case Managers and Human Re-
source Managers in both Common-
wealth and ACT Government agen-
cies, can assist in this process, by
advising Comcare of any cases in
which an employee has instituted
third party proceedings, or has
successfully completed such pro-
ceedings.  If so, please contact the
relevant Comcare  Claims Manager
or Common Law Officer.

3. Effect of recovery of compensa-
tion, from a Third party settle-
ment, on ongoing entitlement to
compensation.

The recovery provisions in the SRC
Act, when applicable, not only allow
for the recovery of compensation
which has already been paid, but can
also cease liability to pay future
compensation for the injury that is
the subject of the third party claim.
Subsection 48(4) of the SRC Act
provides that:-

�Compensation is not payable
under this Act to the employee in
respect of the injury, loss or dam-
age, or to, or for the benefit of, the
dependant in respect of the in-
jury that resulted in the death of
the employee, after the date on
which the damages were recov-
ered by the employee or by, or for
the benefit of, the dependant, as
the case may be�.

There are some exceptions to this,
and these are set out in subsection
48(5) of the SRC Act.   These are
complex and, therefore, have not
been reproduced here.  Should you
require further information on this
please contact the relevant Claims
Manager.


