








ARTC response to the incident

15. In response to the incident, being an alleged contravention of the Commonwealth
Occupational Health and Safety legislation ARTC has undertaken the following:

15.1An analysis of the Bridge to assess any identified hazards and consider any
measures that could be implemented to address the hazards identified. As a result
of that analysis the following controls were implemented by ARTC at Bowmans'
Bridge:
. (a) the installation of permanent barrier at either entrance to the Bridge,;
(b) the installation of a "STOP” sign and “No Pedestrian Access” sign at
either entrance to the Bridge;
(c) the erection of a “Road Closed” warning on the access track near the
Bridge;

15.2an assessment to identify any other redundant rail bridges on access tracks on
ARTC owned or leased land. The assessment identified 2 further redundant rail
bridges on access tracks owned or leased by ARTC (the “Additional Redundant
Bridges”). In relation to the Additional Redundant Bridges, ARTC has:

(a) installed permanent barriers at either entrance to the Additional
Redundant Bridges;

(b) installed a “STOP” sign and “No Pedestrian Access” signs at either
entrance of the Additional Redundant Bridges;

(c) erected a “Road Closed” warning sign alongside the access tracks

near the Additional Redundant Bridges;

15.3Currently ARTC is undertaking a review of the risk management process and
associated risk management to be more aligned with AS/NZ I1SO 31000.

Alleged Contravention

16. Under the Act, an investigation was conducted by Comcare and the investigator
completed a report of investigation dated 28 May 2010. The report of investigation found
that ARTC breached s17 of the Act by failing to identify, and control, the fall risk posed by
the Bridge to any members of the public who may cross the Bridge in a vehicle.

Acknowledgement

17. ARTC acknowledges the conclusions at sub-paragraphs 5(a) and (b) of the report of
investigation and in response to the alleged contravention enters into this Undertaking to
not only meet, but to exceed compliance with s17 of the Act concerning duties of an
employer to the general public.

18. ARTC acknowledges and accepts the duties an employer has to members of the public at
or near workplaces under the control of ARTC and seeks to appropriately manage any
risks that arise from potential public access to ARTC infrastructure.

Proceedings

19. As a consequence of the Alleged Contravention, Comcare has commenced proceedings
against ARTC under section 77 and Schedule 2 of the Act.



20. .Despite the Alleged Contravention, Comcare has agreed not to pursue the Proceedings
on the basis that ARTC grant, keep and not breach or propose to breach this
Undertaking.

Assurance about future behaviour

21. ARTC undertakes to do all things in the Undertaking, in the relevant timeframes outlined
in this undertaking.

22. ARTC will ensure that its agents and employees do all things reasonably necessary to
identify and control the type of risk, and thereby prevent a reoccurrence of the Incident or
the occurrence of any event similar to the Incident;

Occupational health and safety commitments

23. Prior to the incident, and ongoing, ARTC has a Safety Management System (SMS) in
place. ARTC's SMS consists of:

a. an overall framework of policies, supported by various procedures and
processes;

b. a regular reporting framework;

03 electronic systems to support the data requirements;

d. a program of internal compliance, audits and investigations; and

e. a program of external compliance, audits and investigations.

24. ARTC's SMS is supported by a range of reporting functions.

25. ARTC believes that its SMS promotes a risk management approach that includes hazard
identification, risk assessment and risk control for the prevention of injuries at its
workplaces.

26. ARTC acknowledges that its SMS failed to identify the risk presented by the public use of
the Bridge prior to the incident and accepts the Undertaking as one measure to achieve
continuous improvement in its health and safety systems.

27. ARTC has never before been prosecuted for any breaches of the Act.

28. Over a 2 year period ARTC will improve existing risk management processes and
procedures to effectively identify and mitigate risks and hazards that may be encountered
by members of the public while travelling along ARTC access tracks.

29. ARTC aims to:

 Ensure that employees and alliance staff involved in identifying and assessing risks
associated with rail track maintenance and construction work are trained in
assessing risks to members of the public arising from the unauthorised use of access
tracks by the public.

e Review existing risk management processes within ARTC for the identification of
risks associated with the public’s unauthorised use of access tracks to ensure
effectiveness in capturing those risks and the application and monitoring of controls.



e Ensure oversight and review of risk assessment processes by Alliance partners to
ensure that risk to public safety is captured.

30. ARTC adopts the approach of continuous improvement to its risk management policies,
procedures and training. This is evident within ARTC’s Safety Management System which
consists of:

e RMO01-Risk Management Procedure
o Risk Assessment Process-work instruction
o Risk Assessment Workshop-work instruction
o Guidelines on SFAIRP-work instruction
o Risk Assessment template - Template

e RMP-01-Risk Management Policy

e ARTC Risk Register

o SP-02-01 - Safety Management Policy

e HRO7P-013 — Pre Work Briefing Procedure

e TA44 - Incident Management Manual

¢ HRO04-001 — Training & Development Policy

Reporting

31. ARTC must;

a. Report to Comcare on the development and/or implementation of any
measures it has committed to develop and/or implement in accordance with
this Undertaking at six monthly intervals from the Undertaking date;

b. Provide all documents and information, requested by Comcare from time to
time for the purpose of enabling Comcare to assess compliance with this
Undertaking, in a reasonable timeframe;

6. Develop procedures which will ensure that its board and senior management,
and any employees and Alliance Partners, are regularly informed on the
implementation of measures described in, or effected in accordance with, this
Undertaking, within two months of the Undertaking Date;

d. Not before 15 months from the Undertaking Date, at its own cost, engage an
external auditor with appropriate expertise and experience (approved by
Comecare in writing) to conduct an independent compliance audit, which
considers the effectiveness, of the measures developed, implemented and/or
affected in accordance with the Undertaking; and

e. Ensure that:
i. Comcare is advised of the Auditor's engagement;

ii. the Auditor conducts and concludes the audit;

iii. the Auditor prepares a report of the audit's methods and findings (the
Audit Report)

iv. the Audit Report is provided to Comcare within a reasonable
timeframe;

v.  ARTC advises Comcare in writing of any action it intends to take in
response to the Audit Report, and the timeframe in which those
actions will be taken.



Publicity

vi. ARTC advises Comcare in writing of any recommendations in the
Audit Report that it intends not to take action in regard to.

32. ARTC acknowledges that the Undertaking constitutes a public declaration of ARTC'’s
commitment to occupational health and safety and response to the Report of
Investigation. ARTC acknowledges that Comcare may:

a.

Costs

Publicise this Undertaking in the Saturday edition of a national newspaper
and a local South Australian newspaper;

Issue a media release on execution of this Undertaking referring to its terms
and to the concerns of Comcare which led to its execution;

From time to time publicly refer to this Undertaking; and

Make this Undertaking available for public inspection, including by publishing
it on Comcare's website.

33. ARTC agrees and undertakes to bear, reimburse, and/or indemnify Comcare for any
costs fees or expenses incurred by Comcare as a result, or in respect of, its investigation
into the Incident or any of the matters outlined in the Report of Investigation, including but
without limitation to the generality of the Undertaking given in this paragraph:

a.

The cost of the investigation (including those costs of engaging any third
party in the conduct of such investigation) and all associated matters as
agreed;

The cost of seeking and receiving legal advice concerning and subsequent to
the Incident and/or the Injury and associated matters as agreed;

The cost of receiving, considering, preparing, and settling this Undertaking as
agreed,;

The cost of implementing, monitoring, and facilitating compliance with this
Undertaking at the rates agreed,

The cost of investigating any breach (or anticipated breach) of or non-
compliance with this Undertaking, including the cost of any expert or
technical advice in relation to the control measures which are to be
implemented by ARTC at the rates agreed;

Any costs involved in implementing any publicity program as agreed;

The costs incurred in respect of any proceedings initiated by Comcare arising
out of the Report of Investigation as agreed; and

The costs incurred in respect of any proceedings initiated by Comcare arising
out of a proven breach of this Undertaking at the appropriate Court scale or
fixed in default by agreement.

Enforceability

34. ARTC acknowledges that the Undertaking is enforceable at law and that it will be subject
to penalties if it does not comply with the Undertaking.



Without limiting the generality of this clause, Comcare may, in its absolute
discretion, deem any finding by the Auditor that ARTC has failed to give full
effect to any provisions of the Undertaking to be a breach of the Undertaking.

Without limiting any other power, right, authority, or privilege it may enjoy,
Comcare may, in proceedings arising from any breach or anticipated breach
of the Undertaking, inter alia:

i.  Apply for an injunction restraining any such breach;
ii. Apply for an injunction to ensure compliance with this Undertaking;

iii. Pursue or recommence the Proceedings or if no proceedings are
on foot, commence proceedings against ARTC in respect of the
Alleged Contravention or any matters dealt with in the Report of
Investigation; and

iv. Apply for any further order it considers appropriate.
If ARTC actually or proposes to breach, vary, or withdraw the Undertaking
then:
i.  Comcare may pursue or recommence the Proceedings; or,

ii. If no proceedings are on foot, commence proceedings against
ARTC in respect of the Alleged Contravention resulting from the
Incident or any matter dealt with in the Report of Investigation.

And in any such proceedings ARTC may not object to Comcare tendering
this Undertaking.

Any act or omission by ARTC which is inconsistent with or in contravention
of this Undertaking is and is deemed by Comcare to be a breach of this
Undertaking.

35. Within 6 weeks of receiving the Audit Report referred to in paragraph 31e and the

36.

information from ARTC pursuant to sub-paragraph 31(e)(v) and 31(e)(vi), Comcare will
withdraw the Proceedings if it has not taken any action to identify, remedy or rectify any
suspected non-compliance of the Undertaking. A Notice of Discontinuance will, by
consent, be filed in the Proceedings.

Within 3 months of Comcare receiving the Audit Report referred to in paragraph 31e and
the information from ARTC pursuant to sub-paragraph 31(e)(v) and 31(e)(vi), this
Undertaking will end if Comcare has not taken any action to identify, remedy or rectify any
suspected non-compliance of the Undertaking.

Acknowledgements

37. ARTC acknowledges that:

Comcare’s acceptance of this Undertaking does not affect Comcare’s:

i. Power to investigate or pursue civil or criminal proceedings in
respect of similar or related incidents or injuries which occur after
the Undertaking date; or

ii.  Authorities, powers, and obligations in respect of any conduct of
ARTC which is not the conduct which gave rise to the Incident.

The Undertaking in no way derogates from the rights and remedies
available to any other person or entity other than ARTC and Comcare
arising from any conduct described in the Undertaking or arising from
future conduct.



C. The Undertaking has no operative force until accepted by Comcare.

d. The Undertaking will be deemed to be formally concluded when Comcare
confirms in writing that the Undertaking has been fully executed.

The Undertaking is given on behalf of ARTC, by John Fullerton who is the Chief
Executive Officer of ARTC and has the authority of ARTC to grant the Undertaking
on its behalf.

I certify that the persons(s) signing
opposite, with whom | am personally
acquainted or as to whose identity | am
otherwise satisfied, signed this document in
my presence.

%

Signature of Witness Sigred for by Authorised Officef
Po Bow \oAMDS, Goayex vede
2 y, Qoo
Address of witness —Sigrirgor-behalf-of-duty-holder G

Date: \q | \3@“

Accepted by Comcare pursuant to clause
16 of Schedule 2 of the Occupational Health
And Safety Act 1991 by its duly authorised
delegatg:

Signature of Chief Executive Officer

Chage bids.

Name of ghiﬁf Executive Officer

]
Name of witnéss /< 0/} V% QWA’/

Signature of witness

Date: | hlﬂ




SCHEDULE 1

THE UNDERTAKING GIVEN TO COMCARE
ARTC undertakes to implement the following:

1. Within 2 months of the Undertaking Date, create and distribute a safety alert to ARTC
employees and all Alliance Partners to raise awareness of the risks to the health and
safety of the public, and the duties of ARTC under s17 of the Act, arising from
unauthorised access to ARTC access tracks as an issue for consideration in risk
assessments.

2. Within 8 months of the Undertaking Date, develop a training package in conjunction
with an appropriate external expert which focuses on:

a. accurate assessment of any risks to the public arising from unauthorised access to
ARTC access tracks, including any risks associated with redundant infrastructure;
and

b. how to appropriately assess risks to the public arising from unauthorised access to
ARTC access tracks and/or redundant infrastructure;

¢.  when and how to report any new risks to the public that has been identified
during a risk assessment or safety assessment/analysis;

d. ensure that there is a system in place to ensure that any risks reported in
accordance with 2(d) are appropriately considered, and if necessary, controlled by
ARTC.

3. Within 6 months of developing the training package referred to in paragraph 2, develop
a training program as a 2 yearly refresher course of the training referred to in paragraph
2,

4. Within 3 months of developing the training package referred to in paragraph 2,
commence training all ARTC Project Managers. All ARTC Project Managers will have
completed the training package referred to in paragraph 2 within 9 months of the
development of the training package in paragraph 2.

5. Ensure that the Alliance Partners have commenced training their Project Managers in
accordance with the training package referred to in paragraph 2 within 3 months of the
development of the training package.

6. For ARTC construction projects that are commenced 3 months after the development of
the training package referred to in paragraph 2, ensure that no ARTC or Alliance
Project Managers are to work on the project unless they have completed the training
package.



10.

11.

Ensure that any training of ARTC and Alliance Partner’s Project Managers in
accordance with paragraphs 4, 5 and 6 is recorded in the training database maintained
by ARTC, including when the 2 yearly refresher training is due.

Ensure that each ARTC, and Alliance Partner, Project Manager is provided with the
refresher training, referred to in paragraph 3, within 2 years of when that individual
completed the training referred to in paragraph 2.

Ensure that Procedure EGP-03-02 Configuration Management is amended, within 6
months of the Undertaking Date, to incorporate the identification of redundant
infrastructure and its management and maintenance of controls into ARTC’s risk
register and Works Management System.

Within 12 months of the Undertaking Date, undertake an initial internal audit of the risk
register and Works Management System to ensure that all redundant infrastructure has
been recorded and has the appropriate controls in place.

Ensure that the findings of the internal audit referred to in paragraph 10 are recorded
and reported to the relevant General Managers noting responsibilities and target dates
for the implementation of corrective actions.



