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Payment of lump sums for permanent impairment, in cases where the date
of injury is prior to 1 December 1988 — follow-up to Customer Circular No. 8

Purpose

The purpose of this Circular is to provide you with an
outline of Comcare’s procedure for dealing with claims
for permanent impairment where the date of injury is
prior to 1 December 1988. Sections 24, 25, 27 & 124
ofthe Safety, Rehabilitation and Compensation Act 1988
(the SRC Act) refer.

This Circular should be read in conjunction with
Customer Circular No. 8, (CC No. 8) issued in
March 1997.

Background

In CC No. 8, Comcare advised that it had decided to
defer consideration of all transitional impairment claims
until the matter had been clarified by the Federal Court.
The Full Federal Court in the case of Comcare v
Bozicevic handed down its decision earlier this year.
The Court held:

1. that claimants who had claimed for an impairment
which was permanent prior to 1 December 1988
were not required to meet the 10% whole person
impairment threshold under the SRC Act; and

that claimants who had received payment for an
impairment would also be able to receive a
payment for non-economic loss, even though this
provision was not available under the
Compensation (Commonwealth Government
Employees’) Act 1971 (thel971 Act).

Policy

Comcare will apply the following policy. All transitional
impairments:

e which were permanent prior to 1 December 1988;
which satisfy the requirements of any section
from 39 to 42 of the 1971 Act;

which have not yet been paid; and
irrespective of whether they are 10% or less
whole person impairment,

L]

will now be calculated in accordance with the
requirements of section 124 of the SRC Act.

Calculation of the permanent impairment

Comcare will arrange for a medical examination of the
claimant which will include an assessment of the
impairment under the applicable provisions of sections
39 to 42 of the 1971 Act.

In most cases the impairment will be assessed as at
30 November 1988 and so payment will be determined
according to the schedule in force at that time.

It should be noted, however, that as a result of the
operation of section 124 of the SRC Act, subsection
39 (14) of the 1971 still applies. This means that where
there is evidence to indicate that the compensable
injury has resulted in, or is likely to result in, the claimant
becoming fotally incapacitated for employment, a lump
sum under section 39 of the 1971 Act cannot be paid for
impairment.

Calculation of non-economic Loss

As part of the examination referred to previously,
Comcare will also include an assessment to establish
the non-economic loss amount payable under section
27 of the SRC Act.

Claims for subsequentimpairment

If a claimant returns, at a later date, with a further
deterioration in the same impairment, he/she may be
entitled to a further payment. It will not be necessary
forthe claimantto establishanincrease inthe impairment
of 10% or more. For further information on this please
contact your Claims Manager.

Claims for non-economic loss where a permanent
impairment has already been paid

It is possible that claimants for transitional permanent
impairment benefits who have already received
payments under section 24 may now be entitled to a
benefit under section 27 of the SRC Act. For further
information please contact your Claims Manager, or the

National Claims Help Line on 1800 150 555 (freecall).
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