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Improving outcomes through rehabilitation management systems: a continuous improvement guide

Appendix 12: Guidelines for assessment with a rehabilitation provider/specialist/panel under s. 36 of the SRC Act

Purpose

The purpose of a s. 36 assessment is to identify an employee’s capability of undertaking a rehabilitation program. It is not an assessment to assist in determining questions of liability for compensation payments. It is not an assessment or review of the current treatment regime.

If an employee has an injury or illness that has resulted in, or is likely to result in, time off work, an early rehabilitation assessment will enable the employer to understand the impact of the injury on the employee’s work capacity and their need for a rehabilitation and return to work program. 

The rehabilitation authority can choose between a rehabilitation provider and a specialist to conduct an assessment under s. 36 of the Safety, Rehabilitation and Compensation Act 1988 (SRC Act). 

Relevant legislation: s. 36 of the SRC Act 

Section 36 of the SRC Act states: 
(1)
Where an employee suffers an injury resulting in an incapacity for work or an impairment, the rehabilitation authority may at any time, and shall on written request of the employee, arrange for the assessment of the employee’s capability of undertaking a rehabilitation program.
(2)
An assessment shall be made by:

(a) a legally qualified medical practitioner nominated by the rehabilitation authority;
(b) a suitably qualified person (other than a medical practitioner) nominated by the rehabilitation authority; or

(c) a panel comprising such legally qualified medical practitioners or other suitably qualified persons (or both) as are nominated by the rehabilitation authority.

(3)
The rehabilitation authority may require the employee to undergo an examination by the person or panel of persons making the assessment.
...

(8) 
Where an examination is carried out, the person or persons who carried out the examination shall give to the rehabilitation authority a written assessment of the employee’s capability of undertaking a rehabilitation program, specifying, where appropriate, the kind of program which he or she is capable of undertaking and containing any other information relating to the provision of a rehabilitation program for the employee that the rehabilitation authority may require. 

Note: the rehabilitation authority is in most cases the employer; refer to s. 4 of the SRC Act. 

Who are rehabilitation providers?

Rehabilitation providers deliver agreed service to employers and employees to facilitate rehabilitation of injured employees.  

A rehabilitation provider offers expert, objective advice to case managers along with developing and implementing tailored return to work plans to assist with the timely, safe and durable return to work of injured employees. 

A rehabilitation provider may be a:

· physiotherapist

· psychologist

· occupational physician

· occupational therapist

· vocational or rehabilitation counsellor. 

Why choose a rehabilitation provider?

A rehabilitation provider has a recognised qualification and the skills to understand the impact of the injury or illness on the employee and their capability of undertaking a rehabilitation program.
To assist employers to meet their responsibilities for rehabilitation and return to work of their injured employees, Comcare approves rehabilitation providers under s. 34B of the SRC Act. The rehabilitation provider does not need to be an approved rehabilitation provider (ARP) under the SRC Act to conduct an assessment under s. 36. However, a rehabilitation provider being engaged to develop a return to work plan must be a Comcare-approved rehabilitation provider. 

Therefore, to save any double handling, if a return to work plan is likely to be needed, it is advisable to engage an ARP to conduct the initial assessment under s. 36. 

Rehabilitation providers can: 

· conduct initial assessments under s. 36 (approved providers can also subsequently develop return to work plans)
· liaise with all parties, including treating doctors and specialists.  

Things to look for in a rehabilitation provider  

In choosing a rehabilitation provider, the rehabilitation authority could:

· review Comcare’s approved rehabilitation provider list at www.comcare.gov.au – Directory of approved rehabilitation providers  

· ask for curriculum vitaes. Look for someone who has qualifications/experience across a range of workplaces

· find out what other organisations say about them. Ask for the names of referees from other agencies who use their service. Ask for a complete list of corporate clients. Ring them, ask them questions, get some feedback. 

· ask the rehabilitation provider to supply statistics and/or case studies relating to return to work outcomes with the particular injury types their organisation experiences most frequently. 

What to expect

If the rehabilitation authority chooses an approved rehabilitation provider, they will know that Comcare monitors and measures their performance against a set of performance standards. These ARP standards define performance requirements in the delivery of service to employers. The operational standards are issued under s. 34 of the SRC Act and can be found at www.comcare.gov.au – Rehabilitation provider outcome standards.   

Examples of the standards follow:

2.1.
A rehabilitation provider must ensure the timely acknowledgment, acceptance and recording of referrals for assessment of an employee’s capability of undertaking a rehabilitation program.

2.2
A rehabilitation provider must ensure contact with all key parties (employee, supervisor, case manager, medical practitioner) is made where possible no later than three working days after receipt of referral for assessment. 

2.3.
A provider must ensure that within ten working days of a referral for assessment:

(a) a workplace visit has been completed

(b) the initial assessment of the employee’s capability of undertaking a rehabilitation program is complete

(c) the initial assessment identifies barriers to maintenance at or return to work (physical, psychosocial, or workplace) and outlines the most appropriate course of action to achieve maintenance at or the earliest possible safe and sustainable return to work

(d) the referring rehabilitation authority has been advised by written report of the outcome of the initial assessment. 

Definition of specialist

A specialist is someone who is legally trained and qualified in an area of expertise; for example, a psychiatrist, psychologist or occupational physician.

What is a ‘panel’?

A panel is made up of qualified persons and may include treating doctors, rehabilitation providers and specialists.

Why choose to use a specialist/panel

Reasons for choosing a specialist/panel include:
· A s. 36 assessment is needed for complex claims; for example, psychological injuries.

· Claims have the potential to become long-term claims.

· The claimant has more than one injury; for example, a primary injury (lumbar pain) and a secondary injury (depression).

· The GP and treating specialist are uncertain of the work capacity of the claimant and/or the progress of return to work is delayed.

· You need a comprehensive overview of the claimant’s injury, capacity to work and likely prospects. 

Things to look for in a specialist/panel

In choosing a specialist/panel you should look for:

· a specialist who is suitably qualified to make a sound recommendation about the working capacity of an employee, relevant to the injury

· a range of qualified specialists who can draw from a variety of experience/expertise to make recommendations about an employee’s capacity to undertake a rehabilitation program

· someone who has qualifications/experience across a range of workplaces. Ask for curriculum vitaes.
· references. Find out what other organisations say about them. Ask for the names of referees from other agencies who use the service. Ask for a complete list of corporate clients. Ring them, ask them questions and get some feedback.

What to expect

The rehabilitation authority should expect that:

· questions to the specialist/panel have been appropriately addressed and answered 

· the specialist/panel has put a recommendation of the employee’s capability to undertake a rehabilitation program. 

How does the rehabilitation case manager organise a rehabilitation assessment?

Normally a rehabilitation case manager (RCM) on behalf of the employer/authority will enter into a contract with an ARP to request an initial needs assessment of an injured employee under s. 36. 

Important: The contractual arrangements between the RCM and the rehabilitation provider should include reference to the fact that the findings by the provider will form the basis of any return to work determination made by the RCM as the delegate of the employer/rehabilitation authority.

The following table sets out the procedure for RCM use in straightforward referrals to a rehabilitation provider. 

	1
	Contact the rehabilitation provider and discuss/agree the referral, including expected services and costs.  

· Formalise these arrangements in a Request for Rehabilitation Assessment (Form 116) (Available on the Comcare website under Rehabilitation – RTW Forms)
· The s. 36 referral form (116) includes the names of the:

· rehabilitation provider

· injured employee

· treating doctor 

· employer

· case manager.

· The form also includes:

· claim details

· the assessment services being requested

· reasons for the determination to have an assessment conducted. 

· A letter can be attached to Form 116 detailing any additional information relating to the referral for rehabilitation assessment.



	2
	Notify the injured employee of the s. 36 referral. 

The referral itself is a formal determination pursuant to s. 61 of the SRC Act. 

The injured employee has to be served with this determination (the form itself will suffice) in writing. The determination should set out: 

· the terms of the determination     

· the reasons for the determination

· a statement advising the injured employee that if not satisfied with the determination he/she may request reconsideration from Comcare (see s. 38 of the SRC Act). 

These steps are all contained within the referral form.

Important: Notice of Rights should be issued with the determination (located on Comcare website).



	3
	The rehabilitation authority must approve expenditure on service invoices prior to their submission to Comcare for payment. 
Comcare will pay the cost of an assessment where liability for a claim is accepted. Where Comcare does not accept liability, the rehabilitation authority (the employer) is responsible for costs incurred in undertaking the assessment.

 

	4
	If Comcare has accepted liability for the claim, submit invoices to Comcare for payment. 

Example: A. Smith (position) approved for payment on behalf of…



	5
	Observe privacy principles. 

The Privacy Act 1988 prevents the use of information gleaned via this referral process to be used for any purpose other than for compensation, rehabilitation and OHS. 


Referral questions 

Example questions may include:

· Please provide a summary of the state of health of (claimant’s name) (including presenting problems, the history of those problems and any past or present treatment). 

· What is the specific diagnosis of the condition(s) from which (claimant’s name) currently suffers? 

· Is (claimant’s name) currently fit to actively participate in a vocational rehabilitation program?

· If the answer to the above questions is ‘yes’ then:

· When can the program start?

· How many hours per week is (claimant name) fit to work as part of this program?

· Are there any duties or workplace circumstances that should be limited/avoided during this program, either on a short-term basis (i.e. the next three months) or for the longer term? 

· If required, is (claimant’s name) fit to participate in the development of related paperwork such as curriculum vitae, career plans, job applications etc.? 

· Is (claimant’s name) fit to perform (his/her) pre-injury duties of a (state position title)? (Please refer to duties statement etc. attached to this referral). 

· If so, are there any considerations the workplace should address in order to support (claimant’s name) in a safe and sustainable return to the workplace? 

· Does (claimant’s name) have the capacity to work at (his/her) pre-injury hours of work? (Note: state pre-injury hours of work, including hours per day and per week and other specifications such as day, night or rotational shifts). If not, when do you anticipate a return to pre-injury hours? 

· Is the compensable condition of (Claimant’s name) preventing (him/her) from working full-time hours and duties as outlined in the attached workplace assessment report/duty statement? 

· When should (claimant’s name) next be medically reviewed to assess her progress in her vocational rehabilitation program and to recommend any increases in hours/duties that may be appropriate?

References 

Guidelines on Return to Work Plans.

Guidelines on the Forgie decision for information on suspension under s. 36.






