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Improving outcomes through rehabilitation management systems: a continuous improvement guide

Appendix 13: Implications of McGuinness v Comcare Australia 

Purpose

To explain the implications of McGuinness v Comcare Australia on the obligations of rehabilitation authorities when developing a return to work plan as part of a rehabilitation program under s. 37 of the Safety, Rehabilitation and Compensation Act 1988 (the SRC Act).

Rationale

On 31 August 2007, the Federal Magistrates Court of Australia issued a decision in the matter of McGuinness v Comcare Australia. 

The case focused on s. 37 of the SRC Act, particularly the criteria listed in s. 37(3), which must be taken into account when developing a rehabilitation program.

Relevant legislation: SRC Act, s. 41

Section 41 of the SRC Act provides that Comcare may prepare and issue guidelines to rehabilitation authorities. The rehabilitation authorities shall comply with those guidelines. 

The current guidelines state that a return to work plan should be developed in consultation with the injured employee and the treating medical practitioner. Emphasis is placed on close communication and coordination between:

· the rehabilitation case manager

· the injured employee

· the supervisor

· treatment providers

· approved rehabilitation providers.
The guidelines also state that a return to work plan should:

· be individualised

· be outcome based

· set out the steps to be followed in achieving the return to work goal.
Relevant legislation: SRC Act, s. 37(1) and s. 37(3)

37 Provision of rehabilitation programs

(1) A rehabilitation authority may make a determination that an employee who has suffered an injury resulting in an incapacity for work or an impairment should undertake a rehabilitation program. 

(2) A rehabilitation authority makes a determination under subsection (1), the authority may:

(a) provide a rehabilitation program for the employee itself; or

(b) make arrangements with an approved rehabilitation program provider for the provision of a rehabilitation program for the employee. 

In making the determination, the rehabilitation authority is required to have regard to the matters in s. 37(3). 

The matters for consideration are:

(a) any written assessment given under subsection 36(8)

(b) any reduction in the future liability to pay compensation of the program is undertaken

(c) the cost of the program

(d) any improvement in the employee’s opportunity to be employed after completing the program

(e) the likely psychological effect on the employee of not providing the program

(f) the employee’s attitude to the program

(g) the relative merits of any alternative and appropriate rehabilitation program

(h) any other relevant matter.

Key findings

Three key findings have emerged from the case of McGuinness v Comcare Australia:

1. The criteria in s. 37(3) are mandatory.
2. Failure to have regard to any one of these criteria may render the determination under s. 37(1), and therefore the rehabilitation program (return to work plan), invalid.
3. The employee’s attitude to the program (s. 37(3)(f)) can only be taken into account if a program actually exists.
Result: practical implications

A written draft rehabilitation program (return to work plan) should be provided to an employee prior to making a determination under s. 37(1) of the SRC Act.
The goals, responsibilities and timeframes described in the draft program should be explained to the employee, with particular reference to each of the criteria under s. 37(3) of the SRC Act. This could be done in writing. 

The employee should be given a reasonable opportunity to comment against the draft program and raise any concerns.
Under s. 37(3)(f) the employee’s attitude to the draft program should be sought.
The employee should be given the opportunity under s. 37(3)(h) to raise any other matter that may be relevant.
Any required changes to the draft program should be made and the rehabilitation authority should proceed with the determination under s. 37(1), if appropriate.
The rehabilitation authority should demonstrate its consideration of s. 37(3) in the written reasons for the decision to provide a rehabilitation program (issued under s. 37(1).






