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JURISDICTIONAL POLICY ADVICE NO. 2001/04

CLAIMS FOR NON-ECONOMIC LOSS IN RESPECT OF PERMANENT IMPAIRMENTS WHICH OCCURRED BEFORE 1 DECEMBER 1988

BACKGROUND

1. Determining authorities have been advised that, on 7 December 2000, the Government introduced the Safety, Rehabilitation and Compensation and Other Legislation Amendment Bill 2000 (the SRCOLA Bill) into Parliament.  The Bill proposes amendments to the Safety, Rehabilitation and Compensation Act 1988 (the SRC Act) which relate, among other things, to compensation for non-economic loss in respect of injuries resulting in permanent impairment which occurred before 1 December 1988.

2. The proposed amendment would add a new subsection (3) to section 27 of the SRC Act, as follows:

“This section does not apply in relation to a permanent impairment commencing before 1 December 1988 unless an application for compensation for non-economic loss in relation to that impairment has been made before the date of introduction of the Bill for the Act that inserted this subsection.”

3. The effect of the proposed amendment is to restore the original intention of the SRC Act that employees with a permanent impairment which arose prior to the commencement of the Act should not receive compensation under section 27 because such an employee would not have been entitled to compensation for non-economic loss under the previous Act.

4. The amendment is proposed to have effect from the date of introduction of the Bill (rather than the date of Royal Assent) to avoid the possibility of receiving a large number of speculative claims in the period between introduction of the Bill and passage.

5. This advice is issued to assist determining authorities to consistently manage claims received since 7 December 2000 for non-economic loss in respect of permanent impairment commencing before 1 December 1988.

POLICY POSITION

6. Pending the enactment of the proposed amendment to section 27, it is important that claimants are not put in a position where they are paid benefits which they might later be unable to repay, causing them hardship and also causing detriment to the Commonwealth because monies cannot be recovered.

7. Determining authorities are therefore advised to proceed as follows in relation to claims relating to permanent impairments commencing before 1 December 1988:

Claims received before 7 December 2000

(i) These should be determined taking account of existing case law relating to this issue.  As such, where a claim is accepted for permanent impairment arising before 1 December 1988, a payment should also be calculated under section 27 of the SRC Act.

Claims received on or after 7 December 2000

(ii) These should be determined in accordance with the transitional provisions of section 124 of the SRC Act in relation to permanent impairment.  However, no determination should be made in relation to non-economic loss.  The claimant should be notified of the introduction of the proposed amendment and the fact that, if the amendment is passed, there will be no payment for non-economic loss for claims lodged after 7 December 2000. The claimant should also be advised that no determination will be made in relation to the section 27 component until after passage of the Bill, so as to avoid the possibility of there being an overpayment. If the amendment does not proceed, then a determination will be issued at that time.  Furthermore:

(a) advice to claimants should include the normal notification of rights to reconsideration;

(b) where a reconsideration upholds a decision not to determine a claim for a non-economic loss component, such a reconsideration is a “reviewable decision” subject to the normal review provisions;

(c) the review body should be advised of the policy position as stated in this advice; and

(d) determining authorities should keep records of all claims where non-economic loss is not paid.

8. A further jurisdictional policy advice on this subject will be issued when the Bill is passed.

9. Enquiries about the application of this policy should be directed to the Policy & Co-ordination Group on 1300 366 979.
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