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The following submission is made on behalf of the Injured Service Persons Association (ISPA) in relation to Comcare’ s Issues Paper concerning the Policy Review of its Permanent Impairment Guide.

INTRODUCTION

The ISPA has a number of members covered by the following schemes:

· the ‘Military Compensation Scheme’ (MCS), which is based on the Safety, Rehabilitation and Compensation Act 1988 (SRCA), ameliorated by the Military Compensation Act 1994 and Defence Determination 2000/1 made under the Defence Act 1903 (DA); and

· the ‘Military Rehabilitation and Compensation Scheme’ (MRCS), created by the Military Rehabilitation Compensation Act 2004 (MRCA) and the Military Rehabilitation Compensation (Consequential and Transitional Provisions) Act 2004.

The ISPA is a not-for-profit Ex-Service Organisation formed to assist, advise and support serving and ex-serving men and women and their families dealing with the MCS and MRCS. 

For many years the men and women of the Australian Defence Force (ADF) whose injuries have arisen out of, or in the course of, peacetime service covered by the MCS, have not been given the appropriate ‘after military service’ support that they are entitled to.  Predominantly, this has been service involving humanitarian work, military exercises, Mission Rehearsal Exercises, protecting our coastlines and the performance of normal duties in Australia.  However, some veterans with ‘dual eligibility’ under the Veterans’ Entitlements Act 1986 (VEA) have also missed out on appropriate support if their injury or disease was not compensable under the VEA but due to the difference in liability provisions was only accepted under the SRCA. 

In February 2002, the Government established an independent Review Committee, chaired by the Hon John Clarke QC, to consider, inter alia, the levels of benefits and support provided to veteran disability pensioners.
  It should be noted that the Committee considered that whilst compensation arrangements for veterans should be comparable to those enjoyed by other Australian workers those arrangements should include ‘an element of generosity in recognition of the veterans’ service to the nation’.

The principles of generosity and beneficial interpretation have been hallmarks of Australia’s repatriation legislation history.

The ISPA believes that:

· the MCS is already complicated, confusing and inappropriate for injured ADF members;

· ADF members covered only by the MCS should not be treated the same as civilians (which would otherwise give the impression that those veterans and peacetime servicemen and women covered by the MCS alone are valued differently by the Government than veterans covered by the VEA); and

· the simpler and more beneficial First Edition Guide to the Assessment of the Degree of Permanent Impairment (Guide) created under s28 of the SRCA should be preserved for veterans and peacetime servicemen and women covered by the MCS.

A move away from the First Edition Guide (which is preserved for defence-related claims in Part 2 of the Second Edition Guide) to any edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment (AMA Guides), whether modified or not, will make claims for compensation more complicated and severely erode compensation entitlements for Permanent Impairment and Non-Economic Loss under the MCS.  This is clearly proved by the 68% reduction in viable Permanent Impairment claims under the Second Edition Guide (Part 1) in its first 2 years of operation.

This submission will address the issues raised in the Process and Background sections in the Issues Paper in that order.

PROCESS

The ISPA notes that stakeholders will be given an opportunity to provide their views to the Review.  Given that submissions in response to the questions raised in the Issues Paper were sought in a relatively short timeframe and very little publicity was generated by Comcare in relation to the Issues Paper, it must be assumed that:

1. Comcare will invite further detailed submissions and/or consultation in relation to all relevant issues concerning Comcare’ s Permanent Impairment Guide; and

2. Comcare’s intended Options Paper does more than ‘cherry pick’ the issues or options. 

In relation to the final point made regarding the process for the Review, the ISPA makes the following comment: it is not Comcare’s function to ‘identify a possible process for the development of any … legislative changes’.

Section 70 limits Comcare’s powers to the doing of anything necessary or convenient to be done for, or in connection with, the performance of its functions.  Comcare’s functions are limited to those specified in the SRCA and in particular s69 and do not include identifying processes for the development of legislative changes.  The SRCA created Comcare and Comcare does not ‘wag the dog’.

The only functions and powers relevant to this Review are contained in s28: Comcare may, from time to time, by instrument in writing, prepare, vary or revoke a Guide.  Subsection 28(1) defines and thereby limits the criteria and methods which Comcare must set out in the Guide.  A Guide, variation or revocation, must first be approved by the Minister then be subject to a disallowable process in Parliament.  It therefore behoves Comcare to ensure that any future edition of the Guide does not directly or indirectly seek to modify the operation of the legislation by, for example:

· introducing effective thresholds greater than 10%;

· introducing diagnostic criteria that do not appear in the definition of ‘injury’; or

· removing from the realm of compensation some very common conditions.
LEGISLATION
Should we be compensating injured employees for permanent impairment? If so, why is it not sufficient to reimburse weekly benefits, medical benefits and the like? If not, why not?
Comcare may advise the Minister about anything relating to its functions and powers (s69(fa)).  Comcare may even advise the Minister that its functions and powers should be expanded to amend the scheme of compensation created by the legislation.  However, until Comcare has been granted that function or power by Parliament (which it presently does not possess), it is not appropriate for Comcare to inquire into whether the legislative scheme should be altered to remove an element of the scheme that was fundamental to its creation, that is, the provision of lump sums for Permanent Impairment and Non-Economic Loss to replace awards of damages at Common Law for losses of a non-economic nature.

Why is there a threshold for permanent impairment claims? What are the positive and negative aspects of having a threshold for permanent impairment claims? If the threshold for permanent impairment claims was to be reduced, what should the threshold be?
Again, the SRCA contains the entitling provisions and prescribes the thresholds – it is not Comcare’s role to seek to alter those for the purpose of creating a Guide to assess claims for compensation against those thresholds.
For the remainder of this submission, the ISPA sustains its earlier comments regarding the limitation on Comcare’s functions and powers.
Having said that, and for the record, the ISPA believes there should be no threshold for Permanent Impairment and Non-Economic Loss claims and consequently no threshold to access damages at Common Law for losses of a non-economic nature.  Common Law damages (which the ISPA agrees have been eroded due to the omission of indexation in the SRCA) reflect community standards in cases of employer negligence and to diminish the importance of this check and balance will further undermine the efforts of others to improve occupational health and safety standards.
Should there be different thresholds, e.g. for different injury types?
This is already prescribed by the SRCA.  As mentioned above, the ISPA believes there should be no threshold for Permanent Impairment and Non-Economic Loss claims.
If the threshold was reduced to be the minimum measurable level of impairment, what would the impact of this change be?
The impact would obviously be an increase in the number of claims and consequently the number of members entitled to receive some, albeit limited, compensation for their injury and impairment.  
If anyone else wishes to introduce an argument for administrative efficiency to limit the number and cost of claims, that person will need to carefully consider how to properly value the injury and impairment of defence personnel covered by the MCS as well as civilian employees covered by the Comcare scheme.
CURRENT GUIDE
How useful is Comcare’s “stand alone” guide – does it add complexity to the assessment of permanent impairment?
On the basis of the experience of the ISPA’s legal advisers, it is noted that Part 1 of the Second Edition Guide is unnecessarily complex and this complexity has inhibited many eligible claimants from seeking compensation.  Very few treating doctors and specialists have experience or training in the use of the Second Edition Guide and therefore some are reluctant to provide an opinion, or they provide unhelpful opinions that result in disputes (particularly if the assessor has overstated the level of impairment because he or she did not understand how the terms defined by the SRCA, the principles of assessment, the introduction to chapters, the introduction to tables and the notes all interact and qualify each other).
The First Edition Guide, on the other hand, is now familiar to many treating doctors and specialists and is more easily understood and applied.  Whilst the ISPA acknowledges the manifold criticisms of the First Edition Guide, it understands that users of, and claimants covered by, Part 1 of the Second Edition Guide have understandably been much more critical of the Second Edition Guide.
What is the fairest and most equitable basis for assessing the permanent impairment associated with psychological conditions?
Those suffering from serious psychological conditions, such as Post-Traumatic Stress Disorder, should not be exposed to complicated, time-consuming assessments by several different specialists.  It is the direct experience of the ISPA that claims under Table 5.1 of the First Edition (which is largely mirrored in Part 1 of the Second Edition) have contributed to the deterioration of some of our member’s psychological conditions to the point where they have admitted suicidal thoughts.  
Some members suffering from psychological conditions are more vulnerable to the stressors of adversarial compensation claims and, therefore, the fairest and most equitable basis for assessing entitlements to Permanent Impairment is to ensure that criteria and methods are simple and easily applied by a treating psychiatrist or psychologist – there is no benefit to a member having to recount his or her experiences again and again to consultant psychiatrists who have no interest in the member’s long-term health.
The Guide instructs that where an impairment is of a kind which cannot be assessed in accordance with the provisions of the Guide, that assessment is to be made under the relevant part of the AMA Guides current at the time of assessment.
That is fine, however, as a point of law explored at length in the United States of America, it is not permissible for a statute, or in this case a disallowable instrument, to prospectively approve the use of an unseen assessment guide that has not been approved by Parliament.  It would be more appropriate for Comcare to specify precisely which AMA Guides apply in the event that an impairment is of a kind which cannot be assessed under the Guide and then vary (if necessary) the Guide to adopt another edition of the AMA Guides should it prove to further the beneficial intent of the legislative scheme.
COMCARE REVIEW
Submissions made to the Review of the Comcare Scheme conducted in 2008 by the Department of Education, Employment and Workplace Relations highlighted a number of issues associated with compensation for permanent impairment in general and the current guide in particular.
The ISPA acknowledges and amplifies the issues raised in submissions to the Comcare Review contained in Table 2 of the Issues Paper.  In particular, to the extent that it supports the ISPA’s position that a move away from the First Edition Guide for defence personnel would be detrimental, the ISPA adopts the submissions and supplementary submissions of the Australian Council of Trade Unions.
However, the ISPA wishes to make its position clear in relation to the statutory maximums prescribed by ss 17, 24, 27 and 45:
· Section 17 – the Government has already indicated that it intends to increase the value of the Death Benefit to $400,000 (up from $225,594 in 2008/09).
· Sections 24 and 27 – there is no compelling reason not to increase the combined value for Permanent Impairment and Non-Economic Loss compensation to at least the equivalent of the Death Benefit under s17 (particularly given that on a true ‘whole person’ impairment scale, 0% means perfect health and 100% means death); and
· Section 45 – the maximum compensation payable under s45, set in 1988 at $110,000, has not been increased.  Since 1988, its real value has diminished significantly with the affect of de facto abolishing members’ already limited Common Law rights.  The ISPA believes the cap on Common Law damages for Non-Economic Loss should be at least equal to the maximum under ss24 and 27 combined and indexed in accordance with s13.  Alternatively, if there is compelling reasons to keep the capped amount under s45 less then the maximum under ss24 and 27 combined, the ISPA notes that if the amount under s45 had been indexed to the Consumer Price Index, the present value of the maximum amount would be approximately $202,748 (http://www.rba.gov.au/calculator/calc.go).
OTHER ISSUES
Should permanent impairment compensate holistically by combining all impairments resulting from multiple injuries which arise from a single occurrence (for example, a motor vehicle accident or a fall), or compensate separate injuries arising from a single occurrence separately? What are the impacts to claimants of each of these options? Are there any other options which should be considered?
If it was intended that the SRCA compensate Permanent Impairment holistically by combining all impairments resulting from multiple injuries which arise from a single occurrence, the wording of ss24, 25 and 27, or the definition of ‘injury’, would be quite different.  Notwithstanding comments made by the Minister in the Second Reading Speech introducing the Bill to what would be known as the SRCA, the term ‘whole person’ does not appear in any provision of the SRCA.
To the contrary, the clear words of ss24 and 27 are: where ‘an injury’ to an employee results in a Permanent Impairment, Comcare is liable to pay compensation to the employee in respect of ‘the injury’ and for any Non-Economic Loss suffered by the employee as a result of ‘that injury’ or impairment.
However, it is the view of the ISPA that this would no longer be an issue if the thresholds were removed.  
A federal court case, Jordan v Australian Postal Corporation [2007] DFCA 2028, found that where there was a pre-existing (non compensable impairment), it is necessary to isolate the compensable effects (where this is possible) before a value is assigned to the impairment, rather than discounting for the pre-existing impairment after a value is assigned. This approach, which is required by the Guide, is seen as cumbersome. 
By whom is this approach seen as cumbersome?
If this approach is seen as cumbersome, it is probably beneficial to claimants.
It is the usual practice of the Military Rehabilitation and Compensation Commission (in the case of members of the ISPA covered by the MCS) to ask a specialist for an assessment of the level of Permanent Impairment and ask the specialist to discount the level assessed by any contribution by non-employment factors (which in many cases is given as a notional ‘50%’) with the result that some legitimate claims for compensation are defeated.
It is the view of the ISPA that once a claimant satisfies the definition of ‘injury’ that results in ‘impairment’ that is ‘permanent’, the whole amount of the Permanent Impairment subsequently assessed in accordance with the Guide should be compensable unless there is evidence of pre-existing impairment and that impairment is capable of being assessed in accordance with the Guide.
CONCLUSION
The ISPA maintains that the simpler and more beneficial First Edition Guide should be preserved for veterans and peacetime servicemen and women covered by the MCS.
This was considered appropriate when the Second Edition Guide was introduced and should still be so considered.
The ISPA repeats that a move away from the First Edition to any edition of the AMA Guides, whether modified or not, will make claims for compensation more complicated and severely erode compensation entitlements for Permanent Impairment and Non-Economic Loss under the MCS.
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