[image: image1.wmf]
330/1/117

Jurisdictional Policy Advice No. 2001/15

Amendment to the Safety, Rehabilitation and Compensation Act 1988

Income to be Taken into Account in Determining Amount of Compensation

Background

1. On 1 October 2001 the Safety, Rehabilitation and Compensation Act 1988 (the act) was amended in several areas, including the provisions relating to the income to be taken into account in determining amount of compensation.

Previous provisions

2. “Suitable employment” has been defined (in part) in sub-section 4(1) as employment by the Commonwealth or the licensed corporation, as the case may be, in work for which the employee is suited.  

3. Weekly incapacity payments in the first 45 weeks have been calculated under sub-section 19(2) using the formula:

NWE – AE

where AE was the amount per week (if any) that the employee was able to earn in suitable employment.

Reason for amendment

4. Under these provisions, unless the employee voluntarily terminated their Commonwealth employment, the calculation of incapacity payments could not take into account earnings other than those from Commonwealth employment. Consequently ex-employees could receive compensation payments for lost Commonwealth earnings as well as income from outside employment, thus being financially advantaged.  This anomaly was highlighted by the Federal Court decision in Comcare v Chenhall (1996) 139 ALR 380.

5. The amendments address this unintended consequence of the statutory definition of “suitable employment”.  

New provisions

6. The definition of “suitable employment” in sub-section 4(1) has not been amended.  However, provisions in the act relating to the income to be taken into account in determining the amount of compensation have been reworded to include income from any employment.

7. Sub-section 19(2) has been repealed and substituted, as follows:  

 (2) Subject to this Part, Comcare is liable to pay to the employee in 

respect of the injury, for each week that is a maximum rate compensation week during which the employee is incapacitated, an amount of compensation worked out using the formula:

NWE  - AE

where: 

AE is the greater of the following amounts: 

(a) the amount per week (if any) that the employee is able to 

earn in suitable employment; 

(b) the amount per week (if any) that the employee earns from 

any employment (including self-employment) that is 

undertaken by the employee during that week. 

NWE is the amount of the employee’s normal weekly earnings. 

8. Sub-section 19(3) has also been amended in structure to make its meaning clearer.  In the new sub-section 19(3) the term AE has the same meaning as in sub-section 19(2).

9. Paragraph 19(4)(a) has been amended as follows:

Paragraph 19(4)(a) 

After “employment” (first occurring), insert “(including 

self-employment”). 

10. The provisions also apply to people who were receiving incapacity payments at commencement of the act on 1 December 1988 and who had ceased to be employed before that day (“former employees”).   Sub-section132A(1) and paragraphs 132A(2)(a) and 132A(3)(a) have been repealed and substituted, as follows:

Subsection 132A(1)

Repeal the subsection, substitute: 

(1) This section applies to a former employee who: 

(a) on the commencing day, was under 65; and 

(b) is capable of engaging in any work.

Note: The heading to section 132A is replaced by the heading “Former employees under 65  who are capable of engaging in any work”. 

Paragraph 132A(2)(a) 
Repeal the paragraph, substitute: 

(a) the amount of compensation per week that would have been 

payable under section 131 if that section had applied to the 

former employee, less an amount that is the greater of the 

following amounts: 

(i) the amount per week (if any) that the employee is able 

to earn in suitable employment; 

(ii) the amount per week (if any) that the employee earns 

from any employment (including self-employment) that 

is undertaken by the employee during that week; or 

Paragraph 132A(3)(a) 
Repeal the paragraph, substitute: 

(a) the amount of compensation per week that would have been 

payable under section 132 if that section had applied to the 

former employee, less an amount that is the greater of the 

following amounts: 

(i) the amount per week (if any) that the employee is able 

to earn in suitable employment; 

(ii) the amount per week (if any) that the employee earns 

from any employment (including self-employment) that 

is undertaken by the employee during that week; or 

Date of effect

11. These amendments will have effect only in respect of determinations in relation to compensation that are made after the end of the period of 6 months after the day on which the amending act receives the Royal Assent, ie from 2 April 2002.  This is to allow employees to be informed of the change in the way that their earnings in non-Commonwealth employment are considered in calculating weekly incapacity payments.

Policy issues

12. It is suggested that determining authorities undertake a thorough review of potential outside employment during the six months between royal assent and the commencement of the provisions.  This will enable appropriate information to be provided to recipients of incapacity payments and allow determinations to be prepared to take effect upon commencement.

13. Determining authorities should also review their claim for compensation forms during this period, to ensure that they make appropriate provision for continuous review of any non-Commonwealth employment undertaken by recipients. 

14. Any issues relevant to this policy advice may be discussed with the Policy & Co-ordination Group on 1300 366 979. 
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