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330/1/117

Jurisdictional Policy Advice No. 2002/05

Amendment to the Safety, Rehabilitation and Compensation Act 1988

Indexation of normal weekly earnings for ex-employees

Background

1. On 1 October 2001 the Safety, Rehabilitation and Compensation Act 1988 (the act) was amended in several areas, including the provisions relating to the indexation of the normal weekly earnings (NWE) of ex-employees. 

Previous provisions

2. Section 8 of the act specifies how to calculate employees’ NWE for the purposes of determining the amount of compensation payable.  Subsection 8(9) provided the authority to update NWE by reference to the minimum amount payable to the class of employees of which the employee was a member at the date of injury.

New provisions

3. The Safety, Rehabilitation and Compensation and Other Legislation Amendment Act 2001 repealed subsection 8(9).  It inserted new sub-sections 8(9), (9A), (9B), (9C) and (9D) as follows:  

 (9) The normal weekly earnings of an employee before the date of the 

employee’s injury, as calculated under the preceding subsections, 

must, while the employee continues to be employed by the 

Commonwealth or a licensed corporation, be increased or reduced 

by the relevant percentage. 

(9A) For the purposes of subsection (9), relevant percentage means the 

same percentage as the percentage of increase or reduction in the 

minimum amount per week payable in respect of employees 

included in a class of employees of which the employee was a 

member at the date of the injury as a result of: 

(a) 
the operation of a law of the Commonwealth or of a State or 


Territory; or 

(b) 
the making, alteration or operation of an award, order, 


determination or industrial agreement or the doing of any 


other act or thing, under such a law. 

(9B) The normal weekly earnings of an employee before injury, as 

calculated under subsections (1) to (8) and as increased or reduced 

under subsection (9) must, if the employee has ceased, or ceases, to 

be employed by the Commonwealth or a licensed corporation, be 

further increased, with effect from each indexation date in relation 

to that cessation, by reference to the percentage of increase (if any) 

of an index that is prescribed for the purposes of this subsection 

over the year ending on the 31 December preceding each such 

indexation date. 

(9C) For the purpose of subsection (9B), the indexation date, in relation 

to a cessation of employment, is: 

(a) 
the 1 July next following: 

(i) 
the date on which this Act receives the Royal Assent; or 

(ii) 
the date of that cessation of employment; 

whichever last occurs; and 

(b) 
each subsequent 1 July. 

(9D) For the purpose of subsection (9B), the regulations may specify the 

manner of calculating the further increase referred to in that 

subsection by reference to the movement of the index that is 

prescribed for the purposes of that subsection.

4.  The new subsection 8(9B) authorises determining authorities to increase NWE for ex-employees by reference to a prescribed index. Regulation 5 of the Safety, Rehabilitation and Compensation Regulations 2002 prescribes the Australian Bureau of Statistics Wage Cost Index (total hourly rates of pay – excluding bonuses/Australia/all industries/all occupations) (WCI) for this purpose. 

5. The WCI is a measure of movements in hourly wage and salary rates which generally reflects the elements taken into account in calculating NWE under the act. 

6. Regulation 6 prescribes the manner in which to calculate an increase in NWE using the WCI.  Comcare will notify determining authorities of changes in rates each year.

7. A copy of both regulations is at Attachment A.  The regulations can also be accessed on the internet through scaleplus.law.gov.au.

Reason for amendment

8. These amendments sought to make it easier to update NWE for ex-employees.  At the time of commencement of the act, job classification structures were relatively stable and consistent across the Commonwealth.  Since then, wage fixing has been decentralised and certain classes of employees may no longer exist.  This made it difficult to update NWE for ex-employees using the previous subsection 8(9). 

Date of effect

9. These provisions commenced with effect from the date of Royal Assent, 1 October 2001.  The first date at which NWE will be adjusted as a result of this amendment will be 1 July 2002.

10. Determining authorities should note in particular the consequences of the commencement date.  From 1 October 2001 increases to rates payable to a “class of employees” under the provisions of certified agreements, awards or other employment agreements will not be reflected in NWE for ex-employees.  The new subsection 8(9B) is the only authority for an increase in NWE for ex-employees.  There is no provision for increase in NWE as a result of such an agreement between 1 October 2001 and 30 June 2002.

11. There may be circumstances where an agreement or award has been made after 1 October 2001 but has effect before that date.  In such a case, the ex-employee would be entitled to any increase to rates payable before 1 October 2001 to his or her pre-injury “class of employees” under the provisions of the agreement.  Any increase payable under the agreement after that date would not be available.

Policy issues

12. Comcare will issue advice annually specifying the percentage increase in the WCI to apply from 1 July of that year.

13. Any issues relevant to this policy advice may be discussed with the Compensation and Injury Management Policy Group on 1300 366 979. 
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Attachment A

Safety, Rehabilitation and Compensation Regulations 2002

Part 2
Compensation
5
Index — percentage of further increase in normal weekly earnings



For subsection 8 (9B) of the Act, the Wage Cost Index, Australia (Total hourly rates of pay — excluding bonuses/all Australia/all industries/all occupations) published by the Australian Bureau of Statistics is prescribed.

6
Manner of calculation of further increase in normal weekly earnings



For subsection 8 (9B) of the Act, the further increase in normal weekly earnings mentioned in subsection 8 (9D) of the Act is the amount (if any) calculated, to 3 decimal places and rounded up to 2 decimal places, in accordance with the formula:

(F  x  PE)  -  PE


where:

F is the greater of the following:


(a)
the number calculated, to 4 decimal places and rounded up to 3 decimal places, by dividing the index number by the previous index number; 


(b)
1.000.

index number is the index number of the index mentioned in regulation 5 for the quarter that ended on 31 December in the year immediately before the indexation date.

PE is the normal weekly earnings that applied immediately before the indexation date.

previous index number is the index number of the index mentioned in regulation 5 for  the quarter that ended on 31 December in the previous year.

Note   Under the formula above, there will be a further increase in normal weekly earnings only if F is greater than 1.000.






