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330/4/960

Jurisdictional Policy Advice No. 2001/18

Incapacity payments to employees receiving superannuation benefits

Purpose:  a changed policy approach in view of recent legal advice

1. In this Jurisdictional Policy Advice Comcare recommends a changed approach to calculating incapacity payments where an employee may be eligible to receive benefits under a superannuation scheme.

Background:  the policy approach taken to date 

2. In JPA No. 2000/11 Comcare outlined the policy approach towards this matter.  Comcare issued that JPA following the Federal Court decision in Archer v Comcare  (14 September 2000).

Definition of terms

3. For the purposes of this advice the following terms are used specifically as defined:

preserved benefit:
a superannuation benefit which is retained in the scheme of which the employee was a member at the time of retirement

·  this may be compulsory, as with superannuation guarantee levy amounts, in which case the amount is not taken into account in calculating incapacity benefits

·  where preservation is voluntary, it may be as a result of a default mechanism of the scheme or because of an election on the part of the employee

rolled-over benefit:     an amount which is moved from the employee’s superannuation scheme into another scheme or fund

· this may be as a result of a default mechanism of the scheme or because of an election on the part of the employee

preservation age:
an age (normally between 55 and 60 depending on the employee’s date of birth) at which the employee is eligible to gain access to his or her preserved benefits 

Policy approach following Archer decision

4. The SRC Act provisions on the relationship between superannuation benefits and incapacity payments are clear when the employee takes the employer-funded portion of a pension or a lump sum in hand.  They are less clear when the employee is eligible for such a benefit, but does not take it in hand.

5. If the employee chooses to take the sum in hand he or she has access to combined superannuation and incapacity payments.  The total of the combined payments is equivalent to that provided for in s19 of the SRC Act, less the amount which the employee would have been required to contribute to a superannuation fund if still employed.  

6. Comcare’s policy has treated sums which an employee was eligible to access as if they were sums which he or she had taken in hand.   

7. If the employee chose not to take the sum in hand,  determining authorities could take a superannuation amount into account in calculating incapacity payments:

(i) if a non-preserved amount was rolled over, with the associated tax advantages

(ii) if the employee elected to preserve a superannuation amount in their fund rather than to access benefits which were available

(iii) if the employee reached the relevant preservation age without electing to take a superannuation benefit in hand.

8. Under these circumstances, it was possible for the employee to receive significantly less than the standard incapacity payment under s19.  The policy view was that this was the result of a conscious choice by the employee.  In the longer term, the employee would have the benefit of increased superannuation payments.

 Issues:  the need for a changed approach
9. Comcare has recently dealt with a number of claims which raise the issue of whether it could treat a preserved superannuation amount as having been “received” for the purposes of the SRC Act.   These were claims where an employee had preserved an amount upon involuntary retirement.  As indicated at paragraph 6 above, Comcare has taken such amounts into account when calculating incapacity payments.

10. Comcare has now obtained legal advice about these claims.  This suggests that the policy approach described above is no longer tenable. 

11. Strictly speaking, the advice applies only to the superannuation schemes operated by Comsuper - the CSS and the PSS.  But as a matter of equity and consistency the new policy is intended to apply the same principles to all schemes of which employees covered by the SRC Act are members. Determining authorities should apply it wherever an employee who is receiving incapacity payments elects or is required to preserve a benefit in any superannuation fund.

Proposed approach

12. The consensus of the advice provided to Comcare is that there is no legal basis under which an employee who has preserved a benefit in either the CSS or the PSS could be considered to have received a lump sum for the purposes of sections 20 to 21A of the SRC Act.  So Comcare proposes to amend the current policy approach to take account of these factors.

Result of preservation in PSS and CSS

13. In the case of the PSS, upon involuntary retirement an employee is automatically entitled to a ‘preserved benefit’.  This is not accessible (except in special circumstances) until the employee’s relevant preservation age.  To access any other benefit an employee is required to make an election to receive a lump sum or a pension or a combination of both.  There is no obligation at law or in equity on the part of the PSS board to pay to the employee a lump sum based on the preserved benefits unless and until he or she makes an election to receive that lump sum.  The automatic preservation of the entitlements cannot constitute circumstances where the employee ‘receives a lump sum’.

14. In the case of the CSS, if an employee makes no other election he or she is entitled to a pension. To receive a lump sum or to preserve his or her entitlement the employee must make an election. As a result of the employee’s election to preserve a benefit the CSS board no longer has an obligation to pay the pension.  But it does have an obligation at some time in the future to pay a different benefit to the employee, his or her dependants or estate.  On that basis the legal advice is that the employee cannot be considered to have received a lump sum.

Problem with calculating benefits

15. In either case, at the time of the employee’s decision to preserve benefits there is no basis upon which a determining authority can establish the amount of pension, lump sum or both which could be used to calculate any reduction in incapacity payments.  A determining authority can establish these amounts only when the employee elects to receive the benefit.  At the time of preservation there is no way to apply the formulae contained in subsections 20(3), 21(3) or 21A(3) of the SRC Act.

Result of reaching preservation age

16. The legal advice also casts doubt on the current policy on treatment of preserved amounts which the employee does not take in hand on reaching preservation age.  The policy is similar where the employee is past preservation age at the time of retirement.  The Federal Court in Archer specifically declined to consider this matter, preferring to await a case where it was at issue.

17. The central problem in these circumstances is similar to that outlined at paragraph 15 above.  A determining authority cannot establish the amount of an employee’s superannuation benefit at the time when the employee reaches preservation age.  To do so might be to make unjustified assumptions about the employee’s ultimate election about disposition of the preserved benefit.

Identifying when preserved amounts have been paid

18. Comcare suggests that determining authorities put two measures in place to ensure they take preserved amounts into account when the employee takes them in hand:

(i) require the employee’s superannuation scheme to advise the determining authority under section 114B of the SRC Act when the employee receives a pension, lump sum or both

(ii) make any change which may be necessary to the form used for periodical review of incapacity payments to retired employees.

Rolled-over amounts

19. The situation with superannuation amounts which the employee rolls over into another fund is rather different from that applying to preserved benefits.  In terms of the decision in Archer, an employee has received a benefit 

(i) when the scheme has paid the benefit to the employee at his or her direction, or

(ii) when the trustee of the superannuation fund has, in some other way, dealt with the benefit at the request or with the consent of the employee.

20. A superannuation amount may be rolled over into another fund.   This may be because of an election on the part of the employee or because of the provisions of the fund’s trust deed.  In either case, following  the precedent in Archer, the scheme has dealt with the amount at the request or with the consent of the employee.  

21. Determining authorities can therefore take the amount into account as a lump sum which the employee has received for the purposes of the SRC Act.  The difficulty outlined at paragraph 15 above does not arise.  The sum can be taken into account in calculating incapacity payments.

22. Please direct inquiries about the application of this policy to the Policy and Coordination Group on 1300 366 979.

Regulatory Services Division

Comcare
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