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JURISDICTIONAL POLICY ADVICE NO. 1999/01

DEFINITION OF INJURY AND DISEASE

1. Determining authorities are aware of recent decisions
 in the AAT and the Full Federal Court which will have an impact on the way in which determining authorities will be required to interpret the provisions of the Safety, Rehabilitation and Compensation Act 1988 (SRC Act) regarding the distinction between “injury” and “disease”.  

2. The effect of these decisions is, according to the Full Federal Court in Australian Postal Corporation v Burch, that the definitions of “injury” and “disease” at s4 of the SRC Act are not mutually exclusive.  Accordingly a claimant can seek to have their claim initially assessed under the easier “injury” test (whether the injury arose out of or in the course of the employment) rather than the “disease” test (whether there was a “material contribution” made by the employment).

3. The legal test, proposed in Burch, of what is an injury simpliciter, would require only that a person suffer “ a disturbance of [their] normal physiological state…or an ascertainable lesion or dramatic physiological change”.  This might involve an internal rupture or break (as in Zickar v MGH Plastic Industries Pty Ltd), or a blockage/occlusion (as in the broader definition in Burch).
4. This broadened definition of an “injury” represents the legal position as stated by the Full Federal Court in Burch in mid-1998.  The High Court subsequently declined special leave to appeal against the Federal Court decision.  The reason was that the matter was “not a suitable vehicle for the elucidation of the definition of ‘injury’ in s.4(1) of [the SRC Act]”.    

5. Comcare has obtained a joint opinion from the Solicitor-General (David Bennett QC)  and Australia Post’s counsel in the Burch matter (Brett Walker SC) on the implications of the rejection of special leave.  This advice suggests that the High Court’s decision was based primarily on the absence of any positive factual findings in the Federal Court that the effect of the stroke suffered by Mr Burch was also the aggravation of a disease.  On that basis, the case does not raise the issue of construction as to whether such a finding would preclude the stroke from being an injury simpliciter.  

6. There are two options for managing the matter in this context:  the Burch precedent could be applied by determining authorities, but a suitable test case could be identified; or a narrower view of the scope of the decision could be taken.  Having regard to the legal advice obtained, it is proposed that the narrower view be adopted as described in the policy advice which follows.

7. It is important that all agencies manage claims which are potentially affected by Burch and related decisions in a consistent manner.  Comcare considers that the following policy position is appropriate:

a) a “definable physiological event” for the purposes of this policy may include, for example, a heart attack or stroke suffered at work – this will turn on the medical evidence;

b) unless there is a definable physiological event which identifies the onset of the condition in respect of which the claim is lodged, the test of what is an injury simpliciter is not satisfied 

i) the claim should be assessed against the “disease” test where medical evidence indicates that the condition is defined as a disease

ii) the provisions of s7(6) of the SRC Act should be applied on the basis of detailed medical advice

iii) in general terms it would be expected that stress claims, for example, would be dealt with under these provisions;

c) where the medical evidence indicates that the physiological event was an inevitable consequence of the progression of a pre-existing disease, the claim should also be assessed against the “disease” test, as described above;

d) where there is a definable physiological event which satisfies the Federal Court’s test quoted above and which the medical evidence indicates is not the inevitable consequence of a pre-existing disease, the claim should be assessed against the “injury” test of the SRC Act

i) the terms of the decision in Zickar are such that the presence of a pre-existing condition (for example, previously identified heart disease for which the claimant has been receiving treatment) does not necessarily preclude reliance upon the event as personal injury.

8. It will assist in clarifying the policy and legal situation associated with this issue if determining authorities can discuss any relevant cases which may arise with Comcare’s Policy and Coordination Group (and other determining authorities). This is to ensure that, across the jurisdiction, only those cases which have the potential to be “suitable vehicles” for seeking special leave to appeal to the High Court proceed to hearing.  If all “Burch-like” matters proceed to hearing, there is the potential to build up a body of precedent which would increase the difficulty of resolving the problems which these matters have raised.

9. Comcare has proposed a legislative amendment to restore the original intention of the SRC Act that claims in respect of “injury” and “disease” be subject to separate and distinct tests for liability.  However, in view of other government priorities, it may be some time before an appropriate amendment is made.  In the meantime, Comcare recommends that agencies manage claims which are potentially affected in accordance with the policy outlined above. 

10. Any cases which may raise issues relevant to this policy advice should be discussed with the Policy & Co-ordination Group on 1300 366 979.
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