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Jurisdictional Policy Advice No. 2004/04
Use of Calderbank offers and submissions concerning legal costs at the Administrative Appeals Tribunal  
Introduction

1. This Advice has been developed by Comcare in consultation with licensed authorities and corporations, arising from discussions with the Administrative Appeals Tribunal (the Tribunal) and the Safety, Rehabilitation and Compensation Commission (the Commission).  
Purpose of the advice

2. The purpose of this Advice is to consider the use of Calderbank offers by determining authorities in appropriate cases with a view to having the Tribunal exercise its discretion not to award all or part of costs to the claimant in certain circumstances under section 67(8) of the Safety, Rehabilitation and Compensation Act 1988 (SRC Act).  Where a Calderbank offer has been rejected, the Tribunal would be asked not to award costs from the point in time when an offer was made if no more favourable decision is made. 
3. Determining authorities should also consider requesting that the Tribunal exercise its discretion not to award all or part of legal costs where additional  costs have occurred due to unreasonable delays as the result of behaviour on the part of claimants or their legal representatives. 

4. The Advice also reminds determining authorities of their responsibility to manage claims in a manner which promotes proper standards of litigation for matters referred to the Tribunal.
What is a Calderbank offer 

5. A reference to a Calderbank offer or letter is a reference to the case of Calderbank v Calderbank [1976] Fam 93.  This has found expression in various rules of Court for example order 52A rule 22(6) of the NSW Supreme Court which reads:
“Where an offer is made by a defendant and not accepted by the plaintiff, and the plaintiff obtains an order or judgment on the claim to which the offer relates not more favourable to him than the terms of the offer, then, unless the court otherwise orders, the plaintiff shall, subject to rule 33, be entitled to an order against the defendant for the plaintiff’s costs in respect of the claim up to and including the day the offer was made, assessed on a party/party basis, and the defendant shall be entitled to an order against the plaintiff  for the defendant’s costs in respect of the claim thereafter assessed on a party/party basis”.

Background
6. The Commission has been advised that the number of matters at the Tribunal is increasing.  Data from the AAT Workload Indicators for the 12 month period ending 30 June 2003 indicates that the average time taken to resolve matters from lodgement with the Tribunal to completion during that period was 325 days.  The Commission is interested in improving both dispute resolution and reducing the time and costs involved.
7. The Commission has been provided with information from both the Tribunal and determining authorities on issues which may lead to delays and additional costs at the Tribunal.  
8. The Commission has also been advised that a number of issues raised by determining authorities could be addressed through the implementation of several recommendations from the Australian Law Reform Commission (ALRC) Report Number 89: Managing justice – a review of the federal civil justice system.  This policy advice deals with recommendation number 130 – Calderbank offers.  

9. Related to this, is recommendation 129 which deals with the deduction of additional or wasted legal costs from costs otherwise recoverable by an applicant.  While the Government is still considering its response to this recommendation, determining authorities are reminded that s67(8) of the SRC Act already provides the Tribunal with discretion in this area. 

Tribunal views 

10. The Government’s response to the ALRC recommendations notes that the Tribunal supports the concept of Calderbank offers.  Additionally, at the Commission’s September 2003 meeting, representatives of the Tribunal, including the Acting President, indicated that the Tribunal would consider, on a case-by-case basis, exercising its discretion to limit costs where a Calderbank offer had been made.  In particular, Senior Member Allen pointed to his decision in Hronopoulos and Telstra Corporation Limited [2002] AATA 625 (26 July 2002) where the respondent (Telstra) was ordered to pay the applicant’s taxed costs up to a set date (the date of the Calderbank offer) and the applicant was ordered to pay his own costs after that date.

Hronopoulos 
11. In this case, Senior Member Allen made the following points which are of note:
“One of the reasons for a Calderbank letter is as a salutary inducement to compel a litigant to face up to the task of seriously considering an offer of settlement.  …..
In our view the Tribunal should take all necessary steps to induce parties to settle matters before hearing.  To this end the Tribunal has mandated per its Conciliation Conference Direction of 18 May 1998 that in the Compensation Jurisdiction of the Tribunal unless a member or conference registrar has otherwise certified a Conciliation Conference (more accurately described as a settlement conference) will be held.

If such so called ‘Conciliation Conferences’ are to have any value the parties must approach them in a realistic manner.  There is little point in a respondent making a realistic offer of settlement if an applicant can reject such an offer confident that if he or she is successful before the Tribunal to the slightest extent they will still obtain an order for costs in their favour.  For the Tribunal to adopt such an approach is unfair to a respondent as it places an applicant in a position whereby he or she has nothing to lose by running up costs.
For these reasons therefore the Tribunal should approach the question of costs without any presumption as to beneficial legislation or that an applicant by the mere fact of having a reviewable decision varied or set aside is entitled to full or indeed any costs.  There is nothing new in the concept that for good and sufficient reasons a successful litigant can be deprived of his or her costs.”
Provisions of the SRC Act

12. Subsection 67(8) of the SRC Act provides that 
“Where, in any proceedings instituted by the claimant, the Administrative Appeals Tribunal makes a decision:

(a) varying a reviewable decision in a manner favourable to the claimant; or
(b) setting aside a reviewable decision and making a decision in substitution for the reviewable decision that is more favourable to the claimant than the reviewable decision;

the Tribunal may, subject to this section, order that the cost of those proceedings incurred by the claimant, or a part of those costs, shall be paid by the responsible authority.” 
13. As the Tribunal has noted in the Hronopoulos decision, subsection 67(8) specifically provides that the Tribunal can order that only part of a successful claimant’s costs be paid by the Respondent.  The Federal Court has also reached decisions on matters of compensation in which it is implicit that an otherwise successful claimant can be deprived of their costs.
Points to consider when making a Calderbank offer

14. In addition to the above, there are a number of issues to consider to ensure that the circumstances surrounding an offer can be deemed reasonable.  DP  Forgie’s decision in the case of Salters and Telstra Corporation Limited [2003] AATA 1037 (14 October 2003) provides some good guidance.  In this case the Calderbank offer was considered by the Tribunal but Forgie advised that 
‘I would not, in the circumstances of this case, deprive the applicants of any costs.  The first reason is the uncertainty inherent in the offer itself.  The second is the timing of the offer: it occurred on the afternoon of a complex and lengthy trial when the person to whom the consideration of the offer fell was engaged in the heavy duties of the trial.  The third reason is the extraordinarily short period of time that the offer was open….. In my opinion it would be unfair to expect a sensible and considered response to the offer in those circumstances, such that a failure to accept the offer should result in a substantial costs penalty.’
15. Consistent with this decision, and with the model litigant principles, the following should be considered when making an offer. 
16. A written offer should be made as soon as possible once the determining authority decides that an offer to settle should be made.  If the Tribunal accepts that a Calderbank offer should be taken into account when determining costs, then the sooner the offer is made, the less the legal costs which may be awarded. 
17. The offer should be made ‘without prejudice save as to costs’.  It would not normally be appropriate to reveal the existence of a Calderbank offer until such time as a matter has been decided and the issue of costs is being determined.
18. There should be no ambiguity or uncertainty as to the purpose of the Calderbank letter.  It should be clear that a Calderbank offer is being made and the terms of the offer should be clearly defined.  It should also be clear to the claimant and/or their legal representative that the determining authority will seek to limit the amount of legal costs awarded should the offer not be accepted and the Tribunal make a decision which is no more favourable than the offer made. An example letter is provided at Attachment A.
19. The timing of a Calderbank offer and the period of time for which an offer is open should be realistic.  Preferably an offer would not be made when other circumstances surrounding the matter would prevent serious consideration from being given to that offer.  Additionally a reasonable period of time needs to be provided for the offer to be considered in a reasonable manner before a decision must be made.
Other submissions as to costs

20. As with Calderbank offers, determining authorities are reminded that submissions to the Tribunal requesting that the Tribunal use its discretion not to award all or part of legal costs should only occur where the conduct of the determining authority and its legal representatives has been exemplary.

Legal Panels

21. Legal panels appointed by Comcare will be issued with specific instructions in accordance with this policy advice.  The Standing Instructions issued by Comcare to legal panels will be amended to include performance indicators to measure the performance of legal panels in this area.  Other determining authorities who do not use Comcare’s legal panel firms should consider issuing similar instructions.

Responsibilities of determining authorities

22. Determining authorities are reminded of their responsibilities to act in accordance with Commission guidelines, Tribunal practice directions and, where applicable, the Model Litigant Directions issued by the Attorney-General’s Department.  A copy of these directions is at Attachment B. 

23. The Model Litigant Directions reflect the long-standing expectation of the courts and the community that all governments act fairly, with complete propriety and in accordance with the highest professional standards.  In addition to the model litigant obligation as expressed in the directions, courts and tribunals continue to expect the Commonwealth and its agencies to comply with standards of conduct they regard as appropriate to a model litigant.  The Commission expects the same standard of behaviour from determining authorities.

24. It is essential that the standard of litigation utilised by determining authorities is exemplary in any situation where there is an expectation that the Tribunal may, for good and sufficient reasons, be asked to limit the costs of an applicant.
Review of these processes
25. A review of these processes will be undertaken by Comcare in consultation with determining authorities to establish the effectiveness of the approach taken.  Determining authorities are requested to keep a record of cases where Calderbank offers and other submissions have been made and the Tribunal’s action in such matters.  The Commission will be informed of the outcome of such review. 

SRC Act Policy and Support

Comcare

      June 2004
   Attachment A
Calderbank Offer

Dear Sir



Without Prejudice Save as to Costs
We enclose by way of service proposed Terms of Settlement in this matter.

Could you please note that if this offer is not accepted, Comcare proposes to rely upon the terms of this letter on the question of costs in the event the matter proceeds to hearing.  In particular, if the offer is not accepted and the applicant does not achieve an outcome in the Tribunal proceedings which is materially better than the terms of Comcare’s offer as set out in this letter/attachment, Comcare will, in due course:

(a) oppose the applicant being awarded costs on and from the date of this letter; and

(b) apply to have any costs the applicant would otherwise by awarded up to the date of this letter, reduced by the amount of costs Comcare incurs from the date of this letter.

Yours faithfully
Attachment B

DIRECTIONS ON THE COMMONWEALTH’S OBLIGATION 

                                   TO ACT AS A MODEL LITIGANT

1. Consistent with the Attorney-General’s responsibility for the maintenance of proper standards in litigation, the Commonwealth and its agencies must behave as a model litigant in the conduct of litigation.

Nature of the obligation

2. The obligation requires that the Commonwealth and its agencies act honestly and fairly in handling claims and litigation brought by or against the Commonwealth or an agency by:

(a) dealing with claims promptly and not causing unnecessary delay in the handling of claims and litigation,

(b) paying legitimate claims without litigation, including making partial settlement of claims or interim payments, where it is clear that liability is at least as much as the amount to be paid,

(c) acting consistently in the handling of claims and litigation,

(d) endeavouring to avoid litigation, wherever possible,

(e) where it is not possible to avoid litigation, keeping the costs of litigation to a minimum, including by:

i. not requiring the other party to prove a matter which the Commonwealth  or the agency knows to be true, and

ii. not contesting liability if the Commonwealth or the agency knows that the dispute is really about quantum,

(f) not taking advantage of a claimant who lacks the resources to litigate a legitimate claim,

(g) not relying on technical defences unless the Commonwealth’s or the agency’s interests would be prejudiced by the failure to comply with a particular requirement,

(h) not undertaking and pursuing appeals unless the Commonwealth or the agency believes that it has reasonable prospects for success or the appeal is otherwise justified in the public interest, and

(i) apologising where the Commonwealth or the agency is aware that it or its lawyers have acted wrongfully or improperly. 

Notes:
1. The obligation applies to litigation (including before courts, tribunals inquiries, and in arbitration and other alternative dispute resolution processes) involving Commonwealth departments and agencies, as well as Ministers and officers where the Commonwealth provides a full indemnity in respect of an action for damages brought against them personally.  Ensuring compliance with the obligation is primarily the responsibility of the agency which has responsibility for the litigation.  In addition, lawyers engaged in such litigation, whether Australian Government Solicitor, in-house or private, will need to act in accordance with the obligation and to assist their client agency to do so.
2. In essence, being a model litigant requires that the Commonwealth and its agencies, as parties to litigation, act with complete propriety, fairly and in accordance with the highest professional standards.  The expectation that the Commonwealth and its agencies will act as a model litigant has been recognised by the courts.  See for example, Melbourne Steamship Limited v Moorhead (1912) 15 CLR 133 at 342; Kenny v State of South Australia (1987) 46 SASR 268 at 273; Yong Jun Qin v The Minister for Immigration and Ethnic Affairs (1997) 75 FCR 155. 
3. The obligation to act as a model litigant may require more than merely acting honestly and in accordance with the law and court rules.  It also goes beyond the requirement for lawyers to act in accordance with their ethical obligations.

4. The obligation does not prevent the Commonwealth and its agencies from acting firmly and properly to protect their interests.  It does not therefore preclude all legitimate steps being taken to pursue claims by the Commonwealth and its agencies and testing or defending claims against them.  The commencement of an appeal may be justified in the public interest where it is necessary to avoid prejudice to the interests of the Commonwealth or an agency pending the receipt or proper consideration of legal advice, provided that a decision whether to continue the appeal is made as soon as practicable.
5. The obligation does not prevent the Commonwealth from enforcing costs orders or seeking to recover its costs.
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