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Exclusionary provisions – impact of Full Federal Court decision in “Hart”.
Introduction

This advice has been developed by Comcare for all determining authorities in response to the Full Federal Court judgement Hart v Comcare [2005] FCAFC 16 (11 March 2005) – “Hart”.

Purpose of the advice
The purpose of this advice is to bring the issues arising from Hart to the attention of the jurisdiction and to provide policy direction on determining new claims, and revisiting existing determinations.
Background

Legislation

Sub-section 14(1) of the SRC Act provides for the payment of compensation in respect of an injury suffered by an employee if the injury results in death, incapacity for work or impairment.

A determination under s14 involves a finding of facts, one of those facts being that the employee has suffered an “injury” as defined in ss4(1) of the SRC Act.  Injury, by definition, includes “disease” which is also defined in this section.
An injury may be excluded from compensation if it was suffered by the employee as a result of :

· failure by the employee to obtain a promotion, transfer or benefit in connection with his or her employment; or

· reasonable disciplinary action taken against an employee.
Hart
Ms Hart lodged a claim for rehabilitation and compensation for an adjustment disorder with anxious and depressed moods arising as a result of multiple employment events, including her failure to obtain a promotion and defects in the promotion process.
The determining authority disallowed the claim, determining that no compensation for “injury” under ss14(1) existed because Ms Hart’s injury resulted from her failure to obtain a promotion in connection with her employment.
The Administrative Appeals Tribunal (AAT), on appeal, overturned the decision and allowed Ms Hart’s claim for injury under ss 4(1).  The AAT found that the adjustment disorder was materially contributed to by both the failure to obtain a promotion and by the events at the time of, and connected with, the procedure used in the process leading up to the selection decision.  The AAT relied on medical evidence and the Federal Court decision in Mooi, which found the exclusions in the injury definition, in this case “failure to obtain a promotion in connection with employment”, could not apply because Ms Hart’s failure to obtain a promotion was not the sole cause which gave rise to her injury.

The AAT decision was in turn appealed to the Federal Court.  Whitlam J found that liability for Ms Hart’s injury did not exist because the “promotion-related activities” fell within the meaning of the exclusion – i.e., “failure to obtain a promotion in connection with employment.

The Full Federal Court, on Ms Hart’s appeal, affirmed the Federal Court’s finding – that liability for injury under ss14(1) did not exist – but for different reasons.  

The Full Federal Court found that the legislature had not intended to limit the operation of the exclusion to a situation where an employee’s condition has arisen solely as a result of the exclusion “failure to obtain a promotion”.  If one of the operative causes fell within the meaning of the exclusion, and this cause contributed to or worsened an “injury”, the exclusion applied.  This meant there was no liability in relation to Ms Hart’s injury because one of the contributing factors in the cause of her injury was her failure to obtain a promotion in connection with her employment.  The Full Federal Court also found that the “events concerned with the process of evaluation of the promotion application are not necessarily bound up with the decision as to the promotion and any failure to obtain the promotion”. 
Issues

The question that arose in Hart was the proper construction of the definition of “injury” in ss4(1), in particular the application of the exclusionary provisions which disqualify liability for injury under ss14(1).
In the light of the Full Federal Court’s decision in Hart, if an employee sustains a condition as a result of multiple causes and one such cause is found to be the employee’s failure to obtain a promotion, transfer or benefit in connection with their employment, then the condition cannot constitute an “injury” for the purposes of the SRC Act.
There is no barrier to applying this reasoning in circumstances where an employee suffers an injury as a result of reasonable disciplinary action taken against the employee.

Policy Advice

It is a question of fact whether events which resulted in injury and which form part of the decision-making procedure, but which occurred prior to the failure to obtain a benefit or reasonable disciplinary action, fall within the meaning of the exclusion.

In making initial liability decisions, determining authorities must consider the causes contributing to the claimed injury.  If one of the operative causes falls within the meaning of the exclusion, liability for the injury is disqualified under 14(1) of the Act.  The cause does not have to be the sole cause, or predominant cause, but it must be one factor in a chain of event that leads to the injury.
Determining authorities are not required as a result of Hart to revisit original claims or 
re-examine the circumstances surrounding initial liability.  However, where a determining authority becomes aware that an error has occurred the initial determination must be reconsidered.  Furthermore, ss62(4) provides that if a request for reconsideration is received by a person specified in ss62(2) the determining authority is obliged to reconsider the determination.  Any reconsideration performed on or after the date of the Full Federal Court judgement of 11 March 2005 must apply the Hart decision.
Further information

Any issues relevant to this advice may be discussed with Comcare’s Compensation and Injury Management Policy Group, telephone (02) 6275 0663.

Alex O’Shea
Compensation and Injury Management Policy Group
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