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JURISDICTIONAL POLICY ADVICE NO. 2000/11

INCAPACITY PAYMENTS TO EMPLOYEES IN RECEIPT 

OF SUPERANNUATION BENEFITS

BACKGROUND

1. Jurisdictional Policy Advice No. 2000/01 outlined the policy approach towards payment of incapacity benefits where ss20-21A of the Safety, Rehabilitation and Compensation Act 1988 (the SRC Act) may apply.  This advice cancels and supersedes JPA 2000/01 in the light of the latest relevant Federal Court decision.

2. Determining authorities will be aware of four matters decided in the AAT and the Federal Court which have a bearing on this issue.  These matters are concerned with the question of whether an employee who has retired can be said to have “received” a pension or lump sum benefit from a Commonwealth superannuation scheme and whether such a benefit should be taken into account in the calculation of incapacity payments in respect of the employee’s workers’ compensation claim.

3. In re Mirkovic v Telstra Corporation (1993) the Tribunal decided that an applicant who had elected to roll over his superannuation amount had exercised an unequivocal power of disposition over that amount, on the basis that he had notionally received the lump sum and chosen to roll it over.  Accordingly, he could be regarded as having received the amount for the purposes of s21.

4. In re Hammerton v Comcare (1995) the Tribunal decided that the word “receives” in s20 should be interpreted in accordance with the plain meaning of the word:  “to take into one’s hand or possession”.   Accordingly, an applicant could not be said to have received a pension simply because they had reached a point where they had become entitled to receive that pension.

5. In re Thompson v Comcare (1999) the Tribunal decided that the applicant, who had voluntarily preserved his benefit in his superannuation fund, had not received the benefit.  This case was distinguished from Mirkovic on the basis that the applicant made an election which effectively meant that he ceased to become entitled to any lump sum payment on retirement.  Neither was such a lump sum in existence at the time when the applicant made his election.

6. In Archer v Comcare (1999) the Tribunal found that the applicant’s lump sum superannuation payment consisted of two parts, a preserved component and a non-preserved component.  The “preserved component” could only be transferred to another fund and was therefore not received for the purposes of s21 of the SRC Act.  The “non-preserved component” could either be rolled over or taken in hand and, in the absence of an election from the applicant, the component was rolled over to another fund in accordance with the scheme’s trust deed.  The Tribunal found that the applicant had access to this component for his own purposes and that it was therefore received for the purposes of s21.

7. The applicant appealed to the Federal Court, which upheld the Tribunal’s decision in this matter.  The Court summarised its views on this matter in its Reasons for Judgement as follows:

“To summarise, an incapacitated employee "receives a lump sum benefit under a superannuation scheme" when a benefit that is payable to the employee has been paid to him, or has been paid at his direction or when the trustee in some other way has dealt with the benefit at the request or with the consent of the employee. In each of these cases the obligation to pay the benefit to the incapacitated employee will have been discharged or deferred.”

8. It should be noted that the Court was careful to limit its judgement to the specific facts of this case:

“…it is not necessary for the purposes of this appeal to decide whether, and in what other circumstances it can be said that, a pension or lump sum benefit under a superannuation scheme is received by an employee after the benefit has become payable but before it has been paid to, or for the benefit of, an employee. The resolution of that question can await a case where it directly arises.” 

9. It should also be noted that the Court specifically declined to follow the Administrative Appeals Tribunal’s definition, expressed in Re Mirkovic v Telstra Corporation Limited (1993) that an employee received a lump sum benefit when the employee “had an unequivocal power of disposition over it”.

POLICY POSITION

10. The decision in Archer is generally consistent with Comcare’s policy approach to payment of benefits where ss20-21A of the SRC Act may apply.  This approach is that superannuation amounts to which the employee does not have access at the time of their retirement, by virtue either of the superannuation legislation or the rules of the scheme of which they are a member, are not taken into account in calculating incapacity payments.   For example, productivity amounts which are compulsorily preserved are not taken into account.  

11. Amounts in respect of which the claimant is in a position to exercise a choice, whether or not the claimant actually makes that choice, are taken into account in calculating payments.  The details of whether a choice is available under specific circumstances may vary significantly from scheme to scheme.  Determining authorities should ensure that their operational instructions give guidance on contacting scheme administrators to establish the relevant details.

12. It is noted that changes to the superannuation rules, effective from 1 July 2000, require the preservation until minimum retirement age (normally 55 years) of superannuation amounts due on early retirement.  As the employees affected by this change do not have access to their superannuation amounts at the time of their separation, these should be treated as compulsorily preserved amounts, not to be taken into account for the purposes of ss20-21A of the SRC Act.

13. Consistent with the policy approach outlined at paragraph 10 above, where an employee reaches the relevant minimum retirement age while still receiving incapacity payments, but chooses not to access their preserved superannuation amounts at that time, the employee will be regarded as having received the amounts.  The amounts may, therefore, be taken into account for the purposes of ss20-21A.  

14. This interpretation of the provisions of ss20-21A of the SRC Act allows claimants access to a continuing level of income as provided for in s19 of the SRC Act unless a non-preserved amount is rolled over, with the associated tax advantages.  Only under this scenario is a superannuation amount which is not at the immediate disposition of the employee considered as having been received.  At the same time, the interpretation is consistent with the intent of the Act to prevent “double-dipping” of Commonwealth-funded entitlements.  

15. Enquiries about the application of this policy should be directed to the Policy & Co-ordination Group on 1300 366 979.
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