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Jurisdictional Policy Advice No. 2005/10

New Guide To The Assessment Of The Degree Of Permanent Impairment (Second Edition) 
Purpose
1. To advise determining authorities of the Minister’s approval of the new Guide to the Assessment of the Degree of Permanent Impairment (“the second edition of the Guide”) and to outline the commencement provisions.


Background

2. Determining Authorities will be aware that Comcare has been working for some time on development of a new Guide to the Assessment of the Degree of Permanent Impairment.
3. Section 28(1) of the Safety, Rehabilitation and Compensation Act 1988 (SRC Act) provides:

Comcare may, from time to time, prepare a written document, to be called the “Guide to the Assessment of the Degree of Permanent Impairment”, setting out:

a. Criteria by reference to which the degree of permanent impairment of an employee resulting from an injury shall be determined;

b. Criteria by reference to which the degree of non-economic loss suffered by an employee as a result of an injury or impairment shall be determined; and

c. Methods by which the degree of permanent impairment and the degree of non-economic loss, as determined under those criteria, shall be expressed as a percentage.

4. Section 28(2) provides that Comcare may, from time to time, vary or revoke the approved Guide.

5. Comcare’s Permanent Impairment Guide (Edition 1) had not been updated since 1989 and had received significant criticism from medical assessors, the Federal Court and members of the AAT surrounding the accuracy and equity of outcomes of the medical assessment process.
6. Section 28(3) requires Comcare to seek approval of any new Guide from the Minister for Employment and Workplace Relations before it can have any effect.
7. Comcare has now obtained the Minister’s approval for the new Guide.  The Guide is a legislative instrument and was registered on the Legislative Instruments Register on 30 September 2005.  The Guide is a disallowable instrument and must be tabled before both Houses of Parliament for 15 sitting days.  The Guide has been tabled and the disallowance period is expected to expire before the proposed commencement date of 1 March 2006.
8. The new Guide is substantially more detailed, with greater clinical focus, and provides comprehensive criteria by which to assess impairments.  It is based on the American Medical Associations’ Guides to the Evaluation of Permanent Impairment 5th Edition. It is expected that, given the more comprehensive and up-to-date nature of the new Guide its application should result in a more accurate assessment of permanent impairment entitlements.
The new Guide
9. The second edition of the Guide contains two parts:

Part 1 - Claims for Permanent Impairment other than Defence-related Claims

This Part deals with the assessment of claims other than defence-related claims as defined in Part XI of the SRC Act.   That is, claims made under the SRC Act by employees who are not members or former members of the Defence Force.

Part 2 - Defence-related Claims for Permanent Impairment 

This Part deals with the assessment of defence-related claims as defined in Part XI of the SRC Act.  That is, claims made under the SRC Act by members and former members of the Defence Force in relation to injuries which occurred during defence service before 1 July 2004.
Previous Guide

10. The Guide to the Assessment of the Degree of Permanent Impairment approved on 27 July 1989 (“the first edition of the Guide”) has been revoked.  This revocation applies to determinations made under sections 24, 25 or 27 of the Safety, Rehabilitation and Compensation Act (“the SRC Act”) where the claim for compensation under those sections is received by the relevant authority after 28 February 2006.   Claims under these sections received on or before 28 February 2006 will be determined under the provisions of the first edition of the Guide. 


Commencement of the second edition of the Guide 

11. The application provisions are to be found at section 3 to the Introduction to the second edition of the Guide.

12. Subject to paragraphs “a”, “b” and “c” below, the second edition of the Guide will apply to permanent impairment claims received by the relevant authority on and from 1 March 2006. 


a. where a request pursuant to subsection 25(1) of the SRC Act is received on or after 1 March 2006, but the claim under section 24 was received on or before that 28 February 2006, that request will be determined under the first edition of the Guide; 


b. where a claim for a subsequent increase in permanent impairment pursuant to subsections 25(4) or 25(5) of the SRC Act is received by the relevant authority on or after 1 March 2006, that claim will be determined under the second edition of the Guide;


c. where the initial claim for compensation for permanent impairment was determined under the first edition of the Guide, in determining the degree of any subsequent increase, the degree of permanent impairment or non-economic loss shall not be less than the degree determined under the provisions of the first edition of the Guide, unless that determination would not have been made but for a false statement or misrepresentation of a person.


Determination of date claim is “received”
13. Claims should be treated as having been received by a relevant authority for the purposes of this transitional period, where: 


· the request is in writing;

· contains the claimant’s name, their claim number (optional), details of the injury; and 

· requests compensation for permanent impairment pursuant to sections 24, 25 or 27.  

The request will be valid whether or not it is made on an approved form which, nevertheless, should be provided as soon as possible thereafter together with any relevant medical evidence. 


14. A request in writing includes the following forms and shall be regarded as having been received prior to 1 March 2006 under the conditions specified below:


a. the request is in the form of a written document mailed to the relevant authority through the postal system.  The request must be received on or before 28 February 2006 having regard to the date of delivery by Australia Post to the relevant authority; 


b. the written request is faxed to the relevant authority.  The request must be received on or before 28 February 2006 having regard to the date the transmission is received by the relevant authority; 


c. the written request is emailed to any staff member employed by the relevant authority.  The request must be received on or before 28 February 2006 having regard to the date the email is received by the staff member; or  


d. where the written request is hand delivered to a relevant authority by courier or otherwise, the date the request is received should be regarded as the date any employee of the relevant authority actually receives the request.

Implementation Strategy 
15. Comcare will be working with determining authorities to develop implementation arrangements including any training and communication strategies.  An implementation working party has been formed to progress development and implementation of these arrangements.
Training
Medical Assessors
16. Specialist training will be provided to medical practitioners who will be undertaking assessments using Part 1 of the Guide.  The Guide is more comprehensive and requires a higher degree of expertise to undertake an assessment.  Comcare is arranging for a pool of medical assessors of permanent impairment claims to receive training in the Guide in January and February 2006.  Thereafter training will be provided at regular intervals for medical practitioners wishing to undertake assessments.  Comcare is also considering maintaining a register of trained providers for use by determining authorities and plaintiff lawyers.
Decision Makers
17. Training in the Guide will also be available for all claims managers and review officers.  This training is scheduled for February 2006.  Comcare will be contacting all determining authorities to ascertain training needs.
Legal Practitioners

18. Comcare will be offering seminars to allow legal practitioners to familiarise themselves with the new Guide. The timing and number of these seminars will depend on demand. It is suggested that determining authorities advise likely attendees to contact Comcare to express interest in attending.
AAT Members and Conference Registrars
19. Comcare will be developing, in conjunction with the Administrative Appeal Tribunal, an information and training package for national delivery to AAT members and conference registrars.

Information sessions
20. Comcare will be developing an information package for use in the jurisdiction. It is envisaged that information sessions will be provided to all interested stakeholders.
Workload issues

21. Determining authorities should be aware that during the transitional phase of the guides there may be some workload issues to consider.  Prior to commencement of the new guide on 1 March 2006, an increase in less serious and single injury permanent impairment applications could be expected if claimants perceive that they may not meet the minimum threshold requirement under the new guide.
22. Conversely, claimants with more serious and multiple injuries may delay or withdraw applications under the current guide, until commencement date of the new guide, as they may receive enhanced entitlements under the new guide.
Support
23. Comcare has set up a Help Desk to manage any enquiries regarding the new Permanent Impairment Guide.  It is envisaged that post 1 March 2006, the Help Desk will include access to a specialist medical professional who will review assessments made under the new Guide and answer questions of a medical nature from assessing practitioners.

24. Permanent Impairment Guide Help Desk can be accessed by contacting Alex Brown on 02 62760308 or brown.alex@comcare.gov.au. 

25. Any questions regarding this policy advice may be discussed by contacting Compensation and Injury Management Policy Group. 
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Manager
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