
Jurisdictional Policy Advice No. 2005/2 
Safety, Rehabilitation and Compensation Act 1988 

Suspension of Compensation under Subsections 36(4) and 37(7) 

Introduction 

This advice has been developed by Comcare in response to a recent Federal Court 
decision about determinations regarding suspension of compensation following the 
refusal or failure of an injured employee to undergo an assessment of their capability 
to undertake a rehabilitation program, or to undertake a rehabilitation program.  

Purpose of the advice 

The purpose of this advice is to provide rehabilitation authorities and relevant 
authorities with guidance concerning 

 the suspension of compensation under subsections 36(4) and 37(7) of
the Safety, Rehabilitation and Compensation Act 1988 (the Act)

 where responsibility sits for making the necessary determinations which give
rise to the suspension of compensation under those subsections.

Rehabilitation authority and relevant authority are defined in Part I, Section 4 of the 
Act. Generally speaking, for the purpose of this advice, the rehabilitation authority is 
the employer of the injured worker, and the relevant authority is the licensee (for 
employees of licensees) or Comcare (for all other employees). 

Background 

The Federal Court in its decision in Australian Postal Corporation v Forgie [2003] 
FCAFC 223 (Forgie) has ruled that decisions to suspend rights under subsection 37(7) 
are determinations for the purposes of the Act. 

Based on the Court’s decision it is clear that decisions made under Sections 36 and 37, 
are reviewable under Sections 38 or 62, and are for the rehabilitation authority to 
make. Further, a determination must be made and a review conducted by the relevant 
authority under the appropriate section of the Act prior to any review by the AAT. 



 

 

Legislation 
 
Section 36 of the Act deals with the assessment of an injured employee’s capacity to 
undertake a rehabilitation program: 
 
(4) Where an employee refuses or fails, without reasonable excuse, to undergo an 
examination in accordance with a requirement, or in any way obstructs such an 
examination, the employee’s rights to compensation under this Act, and to institute or 
continue any proceedings under this Act in relation to compensation, are suspended 
until the examination takes place. 
 
Section 37 of the Act deals with the provision of rehabilitation programs for injured 
employees: 
 
(7) Where an employee refuses or fails, without reasonable excuse, to undertake a 
rehabilitation program provided for the employee under this section, the employee’s 
rights to compensation under this Act, and to institute or continue any proceedings 
under this Act in relation to compensation, are suspended until the employee begins to 
undertake the program. 
 
Sections 38 and 62 deal with the review of determinations by the relevant authority, 
including decisions made under Sections 36 and 37. 
 
 
Issues 
 
The Forgie decision has a number of implications for rehabilitation authorities and 
relevant authorities: 
 

 The rehabilitation authority is required to issue formal determinations in 
relation to Sections 36 and 37 

 
 These determinations need to include the reasons supporting the determination 

and advise the employee of his or her rights to review 
 

 Procedures need to be in place to ensure the employee is given natural justice 
and that the rehabilitation authority fulfils procedural fairness obligations 

 
 The rehabilitation authority will need to consider who holds the specific 

delegation to suspend compensation. 
 
 
Making the determination 
 
If after considering the evidence the rehabilitation authority decides that rights to 
compensation should be suspended, it must give a formal notice in accordance with the 



 

 

requirements of subsection 38(1) or section 61 (for licensees). The notice must set out 
the terms of the determination and the reasons for the determination. 
 
The rehabilitation authority will need to provide a copy of the determination 
simultaneously to the relevant authority to effect suspension of rights to compensation 
under the Act, or the rights to institute or continue any proceedings under the Act. 
 
Review rights 
 
Formal determinations made by rehabilitation authorities under sections 36 and 37 
must be accompanied by a notice of the rights the employee has to seek a review of the 
decision. 
 
Natural justice 
 
Before making a determination under subsections 36(4) or 37(7) there are two matters 
to consider: 
 

 whether the employee refused or failed to undergo an assessment examination, 
or to undertake a rehabilitation program 

 
 if the employee has refused or failed, whether the employee has a reasonable 

excuse. 
 
The rehabilitation authority should ensure that before making any determination it 
informs the employee in writing that it believes that circumstances exist for 
suspension. The employee should be given a right of reply including the opportunity to 
provide their reasons for refusing or failing to undergo an assessment examination or 
to undertake a rehabilitation program. 
 
A reasonable excuse is one which is directed to “physical or practical difficulties in 
complying” [per Dawson J in Corporate Affairs Commission v Yuill (1991) 172 CLR 
319 at 326] or “the capacity of the person concerned” [per Roskill LJ in R v John 
(Graham) [1974] 2 All ER 561 at 565]. That is to say “ a reasonable excuse” must 
relate to an employee being unable, rather than unwilling to undergo an examination or 
undertake a rehabilitation program. 
 
What constitutes “reasonable excuse” depends on the facts of each case, however, the 
following would normally be examples of a “reasonable excuse”: 
 

 medical inability or risk to the employee in undertaking the rehabilitation 
program 

 urgent family matters, for example life and death situations. 
 
Supporting medical evidence would be required if medical reasons are in issue. 
 



 

 

On the other hand, the following excuses would not usually be considered reasonable: 
 

 resignation 
 travel 
 relocation 
 a current request for reconsideration under subsections 36(1) or 37(1). 

 
A request for reconsideration of a decision by the rehabilitation authority to require an 
assessment of an employee’s capability to undertake a rehabilitation program  
(section 36) or a determination that an employee should undertake a rehabilitation 
program (section 37) is a parallel process which does not give the employee an excuse 
for not participating in the assessment or program. An employee should participate in 
the assessment or program pending the outcome of their request for reconsideration. 
The relevant authority should ensure that finalisation of the reviewable decision is not 
unduly delayed. 
 
 
Delegations 
 
The rehabilitation authority should ensure that powers to make determinations under 
sections 36 and 37 are appropriately delegated. It is recommended that powers to 
suspend compensation be delegated to a senior level similar to those at which  
fitness for duty provisions are exercised. 
 
The delegate for decisions to suspend rights to compensation must be an employee of 
the rehabilitation authority. This power cannot be delegated to the employee of an 
outsourced service provider. 
 
 
Further information 
 
Any issues relevant to this advice may be discussed with Comcare’s Compensation 
and Injury Management Policy Group, telephone 6275 0663. 
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