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JURISDICTIONAL POLICY ADVICE NO. 2014/03
Safety, Rehabilitation and Compensation Act 1988 (SRC Act)

Suspension of compensation rights where an employee refuses or fails to 
comply with a rehabilitation requirement without a reasonable excuse

PURPOSE

1. To inform rehabilitation and determining authorities that where an employee refuses or fails, without reasonable excuse,
to comply with a requirement to undergo a rehabilitation examination and/or undertake a rehabilitation program (a
rehabilitation requirement), suspension of compensation rights only relates to the specific injury claim on which the
rehabilitation requirement was made.

LEGISLATION

2. Under the Safety, Rehabilitation and Compensation Act 1988 (SRC Act) the ‘rehabilitation authority’ may arrange for an
assessment of an injured employee’s capability to undertake a rehabilitation program under section 36 of the SRC Act.
The employer may also require an injured employee to undertake a rehabilitation program under section 37. Where
the rehabilitation authority makes a decision that the employee has, without reasonable excuse, failed to undertake a
rehabilitation requirement, the SRC Act suspends the employee’s rights to compensation under:

> subsection 36(4)—where an employee refuses or fails ,without reasonable excuse, to undergo an examination
in accordance with a requirement, or in any way obstructs such an examination, the employee’s rights
to compensation under this Act, and to institute or continue any proceedings under this Act in relation to
compensation, are suspended until the examination takes place; or

> subsection 37(7)—where an employee refuses or fails, without reasonable excuse, to undertake a rehabilitation
program provided for the employee under this section, the employee’s rights to compensation under this Act, and to
institute or continue any proceedings under this Act in relation to compensation, are suspended until the employee
begins to undertake the program.

Attachment A provides an extract of the relevant provisions.

BACKGROUND

3. The meaning and effect of an ‘employee’s rights to compensation under this Act’ contained in the rehabilitation
provisions of the SRC Act was recently considered by a Full Court of the Federal Court in Australian Postal Corporation v
Sinnaiah [2013] (Sinnaiah).1

1 http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2013/98.html?stem=0&synonyms=0&query=title(Australian%20Postal%20
Corporation%20and%20Sinnaiah%20)
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4. The question before the Court in Sinnaiah was whether the suspension of compensation rights operates to suspend
compensation rights on all injury claims for the injured employee (broad interpretation) or only compensation rights
relating to the injury claim for which the employee was required to undergo a rehabilitation examination or undertake a
rehabilitation program (narrow interpretation).

5. The Court rejected the broad interpretation, finding that the suspension of compensation applies only to the employee’s
rights with respect to the injury claim that is the subject of a rehabilitation determination (paragraph 30 of the decision):

‘In our opinion the words ‘under this Act’ in s 37(7) were inserted to distinguish between rights arising under the 
Act (statutory rights) and rights arising independently of the Act (such as common law rights) and so to preserve 
the employee’s rights, if any, to sue for damages at common law. They were not inserted in order to extend the 
suspension beyond the injury for which the rehabilitation program is ordered. The rights with which s 37(7) is 
concerned are the rights to compensation arising from that injury and the entitlement to enforce those rights by 
litigation’.

POLICY GUIDANCE

6. Subsection 36(4) and subsection 37(7) of the SRC Act link  the suspension of compensation rights to the injury claim 
that is the subject of the rehabilitation determination under:

> subsection 36(1)—where an employee suffers an injury resulting in an incapacity for work or an impairment,
the rehabilitation authority may at any time, and shall on the written request of the employee, arrange for the 
assessment of the employee’s capability of undertaking a rehabilitation program; or

> subsection 37(1)—a rehabilitation authority may make a determination that an employee who has suffered an 
injury resulting in an incapacity for work or an impairment should undertake a rehabilitation program.

7. If a rehabilitation authority decides that an employee’s failure to comply with a requirement was without reasonable 
excuse, the employee’s rights to compensation in relation to that claim are suspended until the examination takes place 
(subsection 36(4) of the SRC Act) or the employee begins to undertake the program (subsection 37(7) of the SRC Act).

8. Medical expenses continue to be payable, during a suspension, on and after 7 December 2001, as long as the 
requirements contained in section 16 of the SRC Act are met.

9. Compensation entitlements (other than medical expenses) cease for the duration of the suspension period and may only 
recommence from the day that the employee complies with the rehabilitation requirement. Compensation entitlements for 
the period of suspension are not reinstated.

10. Decisions under section 36 and section 37 of the SRC Act are ‘determinations’2 within the meaning of the SRC Act and 
are therefore reviewable.

11. A suspension in relation to one injury claim is not a relevant consideration in relation to other injury claims. Therefore an 
employee’s rights to compensation and their rights to institute or continue proceedings under the SRC Act, in relation to 
other injury claims, continue. For example, a claim for permanent impairment, as a result of an injury that is not the 
subject of the rehabilitation requirement (to which the suspension relates) must be progressed.

2 Subsection 60(1)
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PROCESSES AND PROCEDURES

12. Comcare advises rehabilitation authorities and determining authorities to have processes and practices in place to
ensure that suspension of compensation rights relate to the specific injury claim on which the rehabilitation requirement
was made.

MORE INFORMATION

13. For more information about this advice email Comcare’s Compensation Policy Team at
compensation.policy@comcare.gov.au or call 1300 366 979.

Aaron Hughes 
General Manager 
Scheme Planning and Performance 
Comcare

12 March 2014
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Attachment A—Extract of relevant SRC Act provisions 
4 Interpretation 

(1) In this Act, unless the contrary intention appears: 

 rehabilitation authority, in relation to an employee, means:

(a) where the employee is employed by an exempt authority—Comcare; and

(b) where the employee is employed by a licensed authority—the principal officer of that authority; and 

(ba) if the employee is employed by a licensed corporation—the principal officer of that corporation; and

(c) if the employee is employed by an Entity or a Commonwealth authority, other than an exempt authority—
the principal officer of the Entity or the Commonwealth authority in which the employee is employed; and

(d) if the employee is a member of the Defence Force—the Chief of the Defence Force.

 rehabilitation program includes medical, dental, psychiatric and hospital services (whether on an in-patient or 
out-patient basis), physical training and exercise, physiotherapy, occupational therapy and vocational training

PART III—REHABILITATION—DIVISION 3—REHABILITATION PROGRAMS 

36 Assessment of capability of undertaking rehabilitation program

(1) Where an employee suffers an injury resulting in an incapacity for work or an impairment, the rehabilitation 
authority may at any time, and shall on the written request of the employee, arrange for the assessment of the 
employee’s capability of undertaking a rehabilitation program.

(2) An assessment shall be made by:

(a) a legally qualified medical practitioner nominated by the rehabilitation authority;

(b) a suitably qualified person (other than a medical practitioner) nominated by the rehabilitation authority; 
or

(c) a panel comprising such legally qualified medical practitioners or other suitably qualified persons (or 
both) as are nominated by the rehabilitation authority.

(3) The rehabilitation authority may require the employee to undergo an examination by the person or panel of 
persons making the assessment.

(4) Where an employee refuses or fails, without reasonable excuse, to undergo an examination in accordance with 
a requirement, or in any way obstructs such an examination, the employee’s rights to compensation under this 
Act, and to institute or continue any proceedings under this Act in relation to compensation, are suspended until 
the examination takes place.

(4A) However, subsection (4) does not operate to suspend the employee’s right to compensation for the cost of 
medical treatment that is payable under section 16.

(5) The relevant authority shall pay the cost of conducting any examination of an employee and is liable to pay to 
the employee an amount equal to the amount of the expenditure reasonably incurred by the employee in making 
a necessary journey in connection with the examination or remaining, for the purpose of the examination, at a 
place to which the employee has made a journey for that purpose.



5JURISDICTIONAL POLICY ADVICE NO. 2014/03 
Safety, Rehabilitation and Compensation Act 1988
SUSPENSION OF COMPENSATION RIGHTS WHERE AN EMPLOYEE REFUSES OR FAILS TO 
COMPLY WITH A REHABILITATION REQUIREMENT WITHOUT A REASONABLE EXCUSE

(6) In deciding questions arising under subsection (5), a relevant authority shall have regard to:

(a) the means of transport available to the employee for the journey;

(b) the route or routes by which the employee could have travelled; and

(c) the accommodation available to the employee.

(7) Where an employee’s right to compensation is suspended under subsection (4), compensation is not payable 
in respect of the period of the suspension.

(7A) However, subsection (7) does not operate to suspend the employee’s right to compensation for the cost of 
medical treatment that is payable under section 16.

(8) Where an examination is carried out, the person or persons who carried out the examination shall give to 
the rehabilitation authority a written assessment of the employee’s capability of undertaking a rehabilitation 
program, specifying, where appropriate, the kind of program which he or she is capable of undertaking and 
containing any other information relating to the provision of a rehabilitation program for the employee that the 
rehabilitation authority may require.

37 Provision of rehabilitation programs

(1) A rehabilitation authority may make a determination that an employee who has suffered an injury resulting in an 
incapacity for work or an impairment should undertake a rehabilitation program.

(2) If a rehabilitation authority makes a determination under subsection (1), the authority may:

(a) provide a rehabilitation program for the employee itself; or

(b) make arrangements with an approved program provider for that provider to provide a rehabilitation 
program for the employee.

 Note: A rehabilitation program that is being provided to a person under this section might cease if the 
person is also provided with rehabilitation under the MRCA (see section 18 of the CTPA).

(2A) A determination under subsection (1) is not a legislative instrument.

(3) In making a determination under subsection (1), a rehabilitation authority shall have regard to:

(a) any written assessment given under subsection 36(8);

(b) any reduction in the future liability to pay compensation if the program is undertaken;

(c) the cost of the program;

(d) any improvement in the employee’s opportunity to be employed after completing the program;

(e) the likely psychological effect on the employee of not providing the program;

(f) the employee’s attitude to the program;

(g) the relative merits of any alternative and appropriate rehabilitation program; and

(h) any other relevant matter.

(4) The cost of any rehabilitation program provided for an employee under this section shall be paid by the relevant 
authority in relation to that employee.
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(5) Where an employee is undertaking a rehabilitation program under this section, compensation is not payable to 
the employee under section 19 or 31 but:

(a) if the employee is undertaking a full time program—compensation is payable to the person of an amount 
per week equal to the amount per week of the compensation that would, but for this subsection, have 
been payable under section 19 if the incapacity referred to in that section had continued throughout the 
period of the program; or

(b) if the employee is undertaking a part time program—compensation is payable to the employee of such 
amount per week as the relevant authority determines, being an amount not less than the amount per 
week of the compensation that, but for this subsection, would have been payable to the employee under 
this Act and not greater than the amount per week of the compensation that would have been payable 
under paragraph (a) if the employee had been undertaking a full time program.

(6) [repealed, 13.4.10]

(7) Where an employee refuses or fails, without reasonable excuse, to undertake a rehabilitation program provided 
for the employee under this section, the employee’s rights to compensation under this Act, and to institute or 
continue any proceedings under this Act in relation to compensation, are suspended until the employee begins 
to undertake the program.

(8) Where an employee’s right to compensation is suspended under subsection (7), compensation is not payable 
in respect of the period of the suspension.


