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Requests to prosecute under section 231 of the WHS act  

 1 

Purpose 

This procedure describes the management of requests for prosecution made under section 231 of 

the Work Health and Safety Act 2011 (Cth) (WHS Act). 

Background 

Section 231 of the WHS Act allows any person to request that Comcare bring a prosecution where 
the person reasonably considers that an act, matter or thing has occurred that constitutes a 
Category 1 or 2 offence (231 Request). 

A 231 Request can only be made if no prosecution has been brought in relation to the relevant act, 
matter or thing at least six months, but not later than twelve months, after the occurrence.  

Procedure 

1. Receive request 

The Risk and Analysis team, Regulatory Operations Group receives section 231 Requests in the 
notifications inbox. Requests will be logged in IRIS and forwarded to the Statutory Oversight team, 
Legal Group, within one business day. 

2. Assess and process 

The Statutory Oversight team processes and acknowledges 231 Requests.  

Process 231 Request 

Upon Receipt of a 231 Request, the Statutory Oversight team creates a matter plan (using the 
matter tracker template) and refers the matter to Regulatory Legal.  

Validity Assessment 

Regulatory Legal assesses whether the 231 Request meets the following criteria in the WHS Act for a 
valid request: 

• the act, matter or thing must have occurred at least 6 months ago and not more 
than 12 months ago; 

• the person making the request must reasonably consider that a Category 1 or 
Category 2 offence has occurred;  

• Comcare must not have brought a prosecution in relation to the occurrence; and 

• the request must be made in writing. 

Regulatory Legal advises the Statutory Oversight team whether the 231 Request is valid using the 
legal advice on validity template. 

 

 

If the 231 Request is valid 

Valid 231 Requests are referred to ROG for investigation.  
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If the 231 Request is invalid 

Invalid 231 Requests are marked closed. A copy of the request, correspondence and legal advice are 
referred to ROG to consider any potential health and safety breaches outside of the s231 Request 
process.  

If it unclear whether the 231 Request is valid 

If it is unclear on the face of the 231 Request whether the timeframe criteria has been met (ie 
between 6 and 12 months since the incident occurred) but all other validity criteria are satisfied, the 
Statutory Oversight team will write to the applicant seeking additional details to assess validity. The 
Statutory Oversight team will then seek an updated validity advice from Regulatory Legal.   

Acknowledgment of 231 Request 

Once validity has been assessed, the Statutory Oversight team prepares an acknowledgement letter 
to the applicant, utilising templates. The acknowledgement letter advises the applicant whether the 
231 Request is valid and of next steps. The Statutory Oversight team retains responsibility for 
providing updates to the applicant, and the alleged offender until the matter is finalised. 

Note: all template letters are in Trim folder SF1/17/16203. 

3. Investigate 

ROG assesses valid 231 Requests to determine the nature and scope of the investigation. ROG 
conducts the investigation into offence(s) alleged in the 231 Request. 

Scope of investigation 

ROG determines the scope and purpose of the investigation in accordance with its Investigation 
Planning procedure, including preparing an investigation plan. The investigation plan should include 
a timeline and factor in the requirement to inform the applicant of progress on the matter within 
three months of the request being received. 

The scope of the investigation should take into consideration: 

- whether an investigation is being, or has been undertaken into the same subject matter;  
- the extent to which compliance and enforcement powers can be exercised to obtain 

evidence; 
- whether other agencies are investigating the same circumstances;  
- whether any other proceedings are on foot (eg Coronial inquest). 

The scope of the investigation can potentially be narrow. For example, if inquiries into the subject 
matter of the 231 Request have already occurred, a desktop review of the evidence gathered may be 
sufficient.  

Investigation  

ROG should conduct an investigation in accordance with the determined scope and the usual 
investigation procedures. 

Statutory limitations for prosecution should be considered throughout the investigation, as well as 
the need to regularly update the Statutory Oversight team so that accurate updates can be sent to 
the applicant and the alleged offender. 

Outcome of investigation 
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At the conclusion of the investigation, ROG must decide whether to recommend the matter for 
prosecution. 

If recommended for prosecution 

ROG arranges an Enforcement Committee meeting to consider whether there is sufficient admissible 
evidence to refer the investigation to the CDPP for prosecution advice. If the Enforcement 
Committee approves the recommendation to prosecute, the usual procedures for referral to the 
CDPP apply, including preparation of a brief of evidence and letter of referral to the CDPP. 

If Recommended for No Further Action 

ROG arranges a Case Conference to consider whether to close the investigation and take no further 
action. If the decision is made to recommend that no further action be taken, a decision brief is 
prepared for GM ROG to endorse closure of the investigation.  

Communicating outcome of investigation 

If investigation not finalised within three months of receiving request 

Within three months of receiving the 231 Request, the Statutory Oversight team must provide an 
update of the investigation in writing to the applicant and the alleged offender.  

The Statutory Oversight team thereafter updates the applicant and the alleged offender at six 
monthly intervals until the investigation is complete. 

Once the investigation is complete  

The Statutory Oversight team:  

• writes to the applicant noting the outcome of the investigation, and if no prosecution will be 
commenced, advises the applicant that they can request referral to the Commonwealth 
Director of Public Prosecutions (CDPP) for consideration; and 

• writes to the alleged offender noting the outcome of the investigation. 

4. CDPP Review 

If Comcare decides not to prosecute, and the applicant requests that Comcare refer the matter to 

the CDPP, Comcare must do so within one month of receiving the request. 

Referral to CDPP 

Regulatory Legal manages the referral of the 231 Request to the CDPP. The template referral letter is 

in Trim folder SF1/17/16203. 

The CDPP must respond as soon as practicable whether it considers that a prosecution should be 

brought. 

 

If the CDPP does not recommend prosecution: 

The Statutory Oversight team: 

• writes to the applicant to let them know that the CDPP does not recommend prosecution 

and the reasons given by the CDPP; and   

• writes to the alleged offender to let them know that the CDPP does not recommend 

prosecution. 
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If the CDPP recommends that a prosecution be brought: 

ROG arranges an Enforcement Committee meeting to determine whether to follow the CDPP’s 

recommendation.  

If Comcare agrees with the CDPP’s recommendation, the Statutory Oversight team: 

• writes to notify the applicant that the CDPP considers a prosecution should be brought,

including the CDPP’s reasons for this decision; and

• writes to the alleged offender to notify them that the CDPP recommends prosecution.

If Comcare does not agree with the CDPP’s recommendation, the Statutory Oversight team: 

• writes to notify the applicant that the CDPP considers a prosecution should be brought,

including the CDPP’s reasons for this decision, and Comcare’s reasons for declining to follow

the CDPP’s recommendation; and

• writes to the alleged offender to notify them that the CDPP recommends a prosecution and

Comcare’s reasons for declining to follow the CDPP’s recommendation.

Finalising the 231 Request 

If Comcare does not consider that a prosecution should be brought and all the above steps have 

been completed, the matter can be finalised. If Comcare considers that a prosecution should be 

brought, ROG should work with Regulatory Legal to prepare the matter for referral to the CDPP. 
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Purpose 

1. This procedure details the management of requests for prosecution made under section 231 
of the Work Health and Safety Act 2011 (Cth) (WHS Act) and should be used in conjunction 
with the Inspections and Investigations Framework.   

Introduction 

2. Part 13 of the WHS Act provides for how prosecutions may be brought for offences under the 
WHS Act or the Work Health and Safety Regulations 2011 (WHS Regulations). 

3. Section 231(1) of the WHS Act allows a person who reasonably considers that a category 1 or 
category 2 offence has been committed but where no prosecution has been brought, to ask 
Comcare in writing to bring a prosecution. The request can only be made if no prosecution has 
been brought between six and eighteen months after the event has occurred (s 231(1B)(a)) or 
within 6 months after a coronial report or inquiry (s 231(1B)(b)). 

4. A category one offence occurs when a person has a health and safety duty, and without 
reasonable excuse engages in conduct that exposes an individual to whom that duty is owed 
to a risk of death or serious injury or illness, and the person engages in the conduct with  
negligence or is reckless as to the risk to an individual of death or serious injury or illness (s 
31).  

5. A category two offence occurs where a person has a health and safety duty and fails to comply 
with that duty, and the failure exposes an individual to a risk of death or serious injury or 
illness (s 32). 

6. Section 232(1) provides that proceedings for an offence may only be brought within a 
specified timeframe (the limitation period):  

a. within 2 years after the offence first comes to the notice of the regulator, or 

b. within 1 year after a coronial report was made or a coronial inquiry or inquest ended, 
if it appeared from the report or the proceedings at the inquiry or inquest that an 
offence had been committed against the WHS Act or 

c. if a WHS undertaking has been given in relation to the offence, within 6 months after:  

i. The WHS undertaking is contravened; or  

ii. It comes to the notice of the regulator that the WHS undertaking has been 
contravened or  

iii. The regulator has agreed under section 221 to the withdrawal of the WHS 
undertaking. 

The limitation period refers to the date by which proceedings must be brought. In practice, this 
means that this is the period in which Comcare must investigate, make a decision as to whether to 
prosecute, and if so, to refer a brief of evidence to the Commonwealth Director of Public 
Prosecutions.  

It is critical that staff undertaking work on s 231 requests are mindful of the limitation periods and 
undertake activities as soon as practicable to ensure the process required in the WHS Act and set 
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out in this procedure (including referral to the CDPP by either Comcare or the applicant)) can be 
undertaken within the relevant limitation period. 

 

Receiving the s 231 request 

7. Comcare will receive written s 231 requests through various email addresses (CEO, 
General.Enquiries, Feedback and Notifications).  

8. For requests received through the Notifications inbox, the Risk and Analysis Team (R&A) will 
log the request in IRIS and forward the written request through to the Statutory Oversight 
Team within the Legal Group within one business day of receipt for processing. 

9. Requests received through other Comcare inboxes will be forwarded to both the notifications 
inbox for R&A to log into IRIS and to Statutory Oversight Team for processing. 

Processing the s 231 request 

10. On receipt of the request, the Statutory Oversight Team will acknowledge the s 231 request 
with the applicant via email.  The Statutory Oversight team is the designated point of contact 
for the applicant over the course of the matter and is responsible for co-ordinating Comcare’s 
response to the request. 

11. The Statutory Oversight team will then register the matter on Lex (Statutory Oversight) and  
refer the matter to Regulatory Legal for assessment of the validity of the request and next 
steps.   

Assessing the s 231 request 

12. The Regulatory Legal team will assess whether the s 231 request meets the following criteria 
in the WHS Act for a valid request:  

a. the act, matter or thing must have occurred at least 6 months ago and not more than 
18 months ago, and 

b. the person making the request must reasonably consider that a Category 1 or 
Category 2 offence has occurred, and 

c. no prosecution for the offence has been brought, and 

d. the request must be made in writing.  

13. Regulatory Legal advises the Statutory Oversight team whether a s 231 request is valid..  

Valid request 

14. Statutory Oversight refers valid s 231 requests to ROG for investigation, including a copy of the 
validity advice and the original request.    
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Invalid request 

15. Statutory Oversight will mark invalid s 231 requests as closed. A copy of the request,
correspondence and legal advice are referred to ROG to consider any potential health and
safety contraventions or ongoing risks to health and safety outside of the s 231 request
process.

Validity of the request is unclear 

16. If it is unclear on the face of the s 231 request whether all criteria have been met (e.g.
whether it is between 6 and 18 months since the incident occurred; what offence the
applicant believes has been committed), the Statutory Oversight team will write to the
applicant seeking additional details to allow Regulatory Legal to better assess the validity of
the request.

Advising an applicant of the validity of the s 231 request 

17. Once validity has been assessed, and within three months of receiving the request, the
Statutory Oversight team will write to the applicant to advise them the outcome of Comcare’s
assessment.

18. If it is determined that the s 231 request is not valid, the Statutory Oversight team will explain
why it was not deemed to be a valid request. Statutory Oversight will advise the applicant as
to any other regulatory action Comcare may choose to take in relation to the incident, as well
as other avenues the applicant may pursue.

19. If it is determined that  the s 231 request is valid, the Statutory Oversight team will advise the
applicant that the matter has been referred to ROG for investigation (see below), Statutory
Oversight is then required to provide the applicant an update on the status of the
investigation at least every three months until the investigation is complete (s 231(2A)(a).

20. Statutory Oversight is also responsible for notifying the alleged offender of the s 231 request
(s 231(2)(b)), within three months of the request.

Assigning the s 231 Investigation 

21. Statutory Oversight will inform the R&A team of the outcome of the validity assessment
through the notifications inbox.

22. The R&A team will then notify the Assistant Director, Investigations Manager (ADIM) and the
relevant Regional Assistant Directors that the s 231 request will be sent to the inspectorate for
Decision. Note: The Regional Assistant Directors are not to action the s 231 request in IRIS
unless the ADIM requests their assistance.

23. If the s 231 request is valid the ADIM will commence the monitoring compliance activity in IRIS
and will immediately escalate the inspection to an investigation in accordance with the
Evaluation, Initiation and De-Escalation of Investigations Procedure. The ADIM will then assign
the investigation to an investigator in IRIS. 

24. In the case of an invalid request the ADIM will close the WHS concern with no further action.
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Conducting the s 231 investigation  

25. The investigation should be conducted in accordance with ROG’s Inspections and 
Investigations Framework and within the approved scope of the investigation.  

26. Statutory limitations for prosecution should be considered throughout the investigation, as 
well as the need to regularly update the Statutory Oversight team so that accurate updates 
can be sent to the applicant and the alleged offender.  

Scoping the s 231 investigation 

27. The investigator in consultation with their Assistant Director and/or Director determines the 
scope and purpose of the investigation in accordance with ROG’s Investigation Planning 
Procedure, including the preparation of an investigation plan.  

28. The investigation plan should include a timeline and factor in the requirement to inform the 
applicant of progress on the matter within three months of the request being received. 
  

29. The scope of the investigation should take into consideration:  

a. Whether an investigation is being, or has been undertaken into the same subject 
matter 

b. The extent to which compliance and enforcement powers can be exercised to obtain 
evidence 

c. Whether other agencies are investigating the same circumstances and 

d. Whether any other proceedings are on foot (e.g., Coronial inquest).  

30. If Comcare has previously undertaken an inspection or enquiries into the subject matter of a s 
231 request, a desktop review of the evidence gathered may be sufficient however this should 
be determined in consultation with an Assistant Director and/ or Director.  Legal advice should 
be sought from Regulatory Legal as needed. 

Outcome of the s 231 investigation  

31. At the conclusion of the s 231 investigation, investigators must: 

a. If the investigator seeks to refer the s 231 matter under investigation for consideration 
of referral to the CDPP for prosecution, follow the steps outlined in the Legal 
Proceedings Procedure including the completion of a brief of evidence. Investigators 
should be prepared for the eventuality that a brief of evidence may have to be 
produced even if the matter is de-escalated, as it is open to the applicant to request 
that Comcare refer the matter directly to the CDPP, even if Comcare decides not to 
prosecute (s 231(3)(b)) (see below). 

b. If the investigator seeks to de-escalate the s 231 matter under investigation, complete 
an investigations summary and follow the steps for de-escalating an investigation 
outlined in the Evaluation, Initiation and De-Escalation of Investigations Procedure. 
NOTE: Investigators will have to complete a brief of evidence if the applicant requests 
for Comcare to refer the matter to the CDPP. 

c. Advise the Statutory Oversight team of the outcome of the investigation and provide 
them a copy of the approved de-escalation decision brief so that the decision can be 
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communicated to the applicant and the person who the applicant believes committed 
the offence. 

Communicating during the s 231 investigation  

32. If the investigation is not complete, under s 231(2A) the Statutory Oversight team must: 
a. until the investigation is complete, give the person and the person who the applicant 

believes committed the offence a written update about the investigation at least 
every 3 months. 

Communicating the outcome of the s 231 investigation  

33. Under s 231(2), within three months of receiving the s 231 request, the Statutory Oversight 
team must advise the applicant, and the person who the applicant believes committed the 
offence, in writing: 

a. whether the investigation is complete; and 

b. if the investigation is complete, whether a prosecution has been or will be brought, 
and if not, give reasons why a prosecution will not be brought.  

If the applicant is advised that no prosecution will be brought, Statutory Oversight is to advise 
Regulatory Legal of this fact, to allow Regulatory Legal to prepare for a potential request to 
refer the matter to the CDPP (see below). 

34. Once the investigation is complete the Statutory Oversight team:   
a. write to the applicant noting the outcome of the investigation, and if no prosecution 

will be brought, advises the applicant that they can request referral to the 
Commonwealth Director of Public Prosecutions (CDPP) for consideration; and  

b. write to the alleged offender noting the outcome of the investigation.  

Request for referral to the CDPP 

35. If Comcare decides not to prosecute, and the applicant requests that Comcare refer the 
matter to the CDPP under s 231(3)(b), Comcare must do so within one month of receiving the 
request.  

36. Regulatory Legal manages the referral of the s 231 request to the CDPP. The template referral 
letter is in Trim folder SF1/17/16203.  

37. The CDPP must respond ”as soon as practicable” whether it considers that a prosecution 
should be brought (s 231(4)).   

38. Regulatory Legal advises CDPP’s decision to the Statutory Oversight team within 10 business 
days.  

CDPP does not recommend prosecution  

39. The Statutory Oversight team:  

a. writes to the applicant to advise them that the CDPP does not recommend 
prosecution, providing a summary of the reasons given by the CDPP; and    
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b. writes to the alleged offender to let them know that the CDPP does not recommend 
prosecution.  

CDPP recommends that a prosecution be brought  

40. ROG arranges an Enforcement Committee meeting to make a decision as to whether to follow 
the CDPP’s recommendation to bring a prosecution. The outcome of the meeting will be 
provided to Statutory Oversight by Regulatory Legal within 10 business days.   

41. If Comcare agrees with the CDPP’s recommendation that a prosecution should be brought, the 
Statutory Oversight team:  

a. writes to notify the applicant that the CDPP considers a prosecution should be 
brought, including a summary of the CDPP’s reasons for this decision; and   

b. writes to the alleged offender to notify them that the CDPP recommends prosecution.    

42. If Comcare declines to follow the CDPP’s recommendation to bring a prosecution, the 
Statutory Oversight team:  

a. writes to notify the applicant that the CDPP considers a prosecution should be 
brought, including a summary of the CDPP’s reasons for this decision, and Comcare’s 
reasons for declining to follow the CDPP’s recommendation; and   

b. writes to the alleged offender to notify them that the CDPP recommends a 
prosecution and Comcare’s reasons for declining to follow the CDPP’s advice to bring 
proceedings.  

NOTE: If Comcare decides not to follow the CDPP’s recommendation to prosecute the matter 
then the CDPP may decide ton commence a prosecution without Comcare’s authorisation  
(s230(4)). 

Finalising the s 231 request  

43. If Comcare considers that a prosecution should not be brought and all the above steps have 
been completed, the matter can be finalised in IRIS.  

44. If Comcare considers that a prosecution should be brought, ROG will work with Regulatory 
Legal and the CDPP to commence the prosecution in line with appropriate procedures.  

 

Additional Resources 

 High-level workflow 
 Detailed flowchart 
 Table of templates 

 

Document Control 

See the ROG Hub for information on the management of ROG business processes.  

Content Manager document master  
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Business owner  
Approval position  
Date last approved  
Pre-approval review by  
Renew approval due date  
Current version  
Last released on ROG Hub  
ROG Hub/document control responsibility  

Amendment Matrix 

Date  Details Name/Title 

 Review   

 Updated draft  

 Approved  

   

   
   
   
   
   

 

 

FOI Document 2024/2246

80


	01 Instrument of Delegation – WHS Act (copy of 30 June 2022)
	02 Instrument of Delegation – WHS Act
	03 ROGs Escalation and De-escalation of Investigations
	04 legal manual Section 231 matters (comcare.gov.au)
	05 Section_231_written_procedure_FINAL
	06 Model Act Changes - Procedure -S231 Investigations - drafted and under consultation
	Purpose
	Introduction
	Receiving the s 231 request
	Processing the s 231 request
	Assessing the s 231 request
	Valid request
	Invalid request
	Validity of the request is unclear

	Advising an applicant of the validity of the s 231 request
	Assigning the s 231 Investigation
	Conducting the s 231 investigation
	Scoping the s 231 investigation
	Outcome of the s 231 investigation

	Communicating during the s 231 investigation
	Communicating the outcome of the s 231 investigation
	Request for referral to the CDPP
	CDPP does not recommend prosecution
	CDPP recommends that a prosecution be brought

	Finalising the s 231 request
	Additional Resources
	Document Control
	Amendment Matrix





